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Introduction

In 2019, over the objections of numerous state attorneys general (AGs), the Department of
Justice (DOJ) approved T-Mobile’s merger with Sprint. The result? “[O]ne of the worst merger-
enforcement mistakes in decades.”! The DOJ expected that allowing Dish (a satellite-TV provider)
to purchase Sprint’s prepaid-wireless assets would position it to become a fourth national
competitor in the wireless carrier market. To support Dish while it built out its own terrestrial
infrastructure, the divestiture remedy included a seven-year agreement for Dish to lease network
capacity from T-Mobile in the interim. The DOJ’s own Merger Remedies Guide warned against
precisely this kind of arrangement, and it was known that Dish might be “disadvantaged in the
long term” due to its reliance on T-Mobile’s network to provide service.? The State AGs who
independently brought suit noted these exact deficiencies, and over their unrelenting opposition,
the proposal was approved by the court anyway.?> The 2019 T-Mobile/Sprint divestiture remedy
promised four nationwide facilities-based carriers. There continue to only be three. The present
moment is in many respects a late chapter of a story State AGs began telling six years ago.

The present chapter begins in early 2025 when EchoStar, the corporate parent of the
original Dish, sold its mid-band spectrum holdings to SpaceX and AT&T after a frivolous FCC
investigation rendered the company financially untenable. The FCC approved both transactions on
May 12, 2026.* Through these transactions, SpaceX now holds nationwide licenses for mid-band
spectrum technically and regulatorily suitable for direct-to-cell (D2C) mobile-satellite service
(MSS). Combined with its constellation of more than 9,500 satellites (including the only
operational, nationwide-scale fleet of D2C-capable satellites) and a vertically integrated launch
business that conducted approximately 82% of global commercial launches in 2025, SpaceX will
occupy a position in the emerging D2C market that cannot be described as anything other than
monopolistic.>

This Paper strives to equip State AGs with the information needed to challenge these
transactions and prevent the loss of competition that the 2019 decision set in motion. The State

! Melody Wang & Fiona Scott Morton, The Real Dish on the T-Mobile/Sprint Merger: A Disastrous Deal From the
Start, ProMarket (Apr. 23, 2021), https://www.promarket.org/2021/04/23/dish-t-mobile-sprint-merger-disastrous-
deal-lessons/.

2U.S. Dep’t. of Justice, Antitrust Div., Merger Remedies Manual 14 n.48 (Sept. 2020) (noting that “given the merged
firm’s incentive not to promote competition with itself, competitors reliant upon the merged firm for products or key
inputs are likely to be disadvantaged in the long term”) [hereinafter 2020 Merger Remedies Manual].

3 See United States v. Deutsche Telekom AG, 1:19-cv-02232, 2020 U.S. Dist. LEXIS 65096 (D.D.C. Apr. 14, 2020)
(granting the United States’ motion for entry of the proposed final judgment); see also Second Amended Complaint
94 102, New York v. Deutsche Telekom AG, No. 1:19-cv-05434-VM-RWL (S.D.N.Y. Aug. 15, 2019), ECF No. 197
(stating the coalition’s belief that the proposed divestiture “does not restore competition lost by the Merger
because . . . [Boost Mobile] would be dependent on the New T-Mobile for the foreseeable future”) [hereinafter Second
Amended Complaint].

4 See Applications of Spectrum Business Trust 2025-1, Space Exploration Technologies Corp., & EchoStar Corp. for
Consent to Assign Spectrum and Earth Station Licenses, Memorandum Opinion and Order, GN Docket No. 25-302,
DA 26-471 (rel. May 12, 2026); see also David Shepardson & Christian Martinez, FCC Approves EchoStar Sales of
65 Megahertz Spectrum to SpaceX, 50 Megahertz to AT&T, Reuters (May 12, 2026).

5 See BryceTech, 2025 Year in Review (Apr. 2026), https://brycetech.com/reports/report-documents/global-orbital-

activity-2025/.
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AGs’ original qualms with the T-Mobile/Sprint merger turned out to be correct, and the
competitive fate of the telecommunications industry now depends on their intervention once again.
States are bound by laches (according to Judge Boasberg), but since these transactions were just
recently approved (May 12, 2026), it is not too late for a group of affected states to bring suit
challenging the merger under Section 7 of the Clayton Act and SpaceX’s monopolization of direct-
to-cell mobile satellite services under Section 2 of the Sherman Act.

Ultimately, this Paper follows the anticompetitive spillover between two adjacent markets.
Part I begins in the U.S. retail mobile services market, where the 2019 Sprint/T-Mobile merger left
only three nationwide facilities-based carriers and the divestiture remedy designed to preserve a
fourth (predictably) failed. It then traces how that failure migrated into the now-nascent market for
direct-to-cell mobile satellite services (D2C MSS), producing the EchoStar transactions at issue
today. Part II then defines the relevant markets at issue, distinguishing between Mobile-Satellite
Service (MSS) and Supplemental Coverage from Space (SCS). With those markets in view, Part
IIT demonstrates the anticompetitive harms SpaceX’s acquisition will produce and explains how
affected states can bring suit. Part IV closes by considering potential remedies and offering an
overview of other state-based alternatives State AGs could pursue.
I. A Continued Saga of Failure from the T-Mobile/Sprint Merger

We begin with a brief overview of EchoStar’s years-long endeavor to become a national
competitor. We feel this historical backdrop is crucial for two reasons. First, for understanding
how we arrived here (and to vindicate all those who were adamantly against the T-Mobile/Sprint
merger in the first place). And second, to help highlight the two distinct anticompetitive harms that
will be realized if the FCC’s recent approval of these transactions remains unchallenged. Not only
does it render the divestiture agreement Dish entered in 2019 essentially null and void, as it will
eliminate the only potential contender for a fourth facilities-based provider, it will also catapult
SpaceX into a unique position of market dominance, giving them monopoly power in the emerging
market of retail D2C service.

A. The 2019 Merger and Dish Remedy

The DOJ reconciled the need for four competitors in the wireless-carrier market by
allowing Dish (a satellite-TV provider) to purchase Sprint’s prepaid-wireless assets—which
included Sprint’s prepaid business brands (Boost Mobile, Virgin Mobile, and Sprint prepaid), its
9.3 million prepaid subscribers, 20,000 decommissioned cell sites within five years of closing, a
minimum of 400 retail locations, and most pertinently, its 800 MHz spectrum licenses.® The plan
was for Dish to utilize these newly-acquired cell sites and spectrum, in conjunction with their pre-
existing slate of spectrum, to fill the empty shoes created by Sprint’s exit as the fourth national
facilities-based wireless carrier and “effectively preserv[e] the competition that would have been
lost through the merger.”’

¢ See Proposed Final Judgment, United States v. Deutsche Telekom AG, 1:19-cv-02232, (D.D.C. Jul 26, 2019) ECF
No. 2.

7 U.S. Dep’t of Justice, Antitrust Div., Antitrust Division Policy Guide to Merger Remedies 8 (June 2011),
http://www.justice.gov/atr/public/guidelines/272350.pdf.
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B. The Remedy’s Failure and Dish’s Financial Precarity

Dish’s agreement to purchase T-Mobile’s nationwide 800 MHz spectrum licenses for
approximately $3.59 billion by June 2023 was perhaps the most integral part of the divestiture
agreement. Dish sought this spectrum because low-band frequencies offer superior coverage
propagation, which would have increased their ability to meet the additional FCC population-
coverage benchmarks attached as part of the divestiture.® By mid-2023, Dish had already invested
over $1 billion deploying 800 MHz-compatible radios on more than 16,000 cell sites in
anticipation of the spectrum acquisition.’ As the original purchase deadline approached, however,
Dish was unable to finance the acquisition and negotiated an extension until April 2024 in
exchange for a nonrefundable $100 million payment to T-Mobile. '

Dish’s broader liquidity crisis was driven by looming convertible-note maturities
beginning in March 2024, the capital demands of its 5G network buildout, and its upcoming
spectrum purchase payment that, if missed, would render its existing 800 MHz infrastructure
investments essentially useless.!! Despite a series of capital-raising efforts in late 2023, Dish could
not assemble the $3.59 billion needed and ultimately forfeited its option to acquire T-Mobile’s 800
MHz spectrum.!? The spectrum promised to Dish to help it emerge as a successful nationwide

8 Defendant DISH Network Corp.’s Motion for Relief from Judgment at 10-11, United States v. Deutsche Telekom
AG, No. 1:19-cv-02232, (D.D.C. Aug. 17, 2023) ECF No. 94 (citing the DOJ’s recognition that low-band spectrum is
an essential determinant of a carrier’s competitive “ability to provide coverage efficiently in rural areas” (quoting Ex
Parte Submission of the U.S. Dep’t of Just., WT Dkt. No. 12-269, at 12 (filed Apr. 11,2013), In re Policies Regarding
Mobile Spectrum Holdings, 29 F.C.C. Rcd. 6133 (2014))) [hereinafter DISH Motion].

? See Declaration of John Swieringa in Support of Defendant DISH Network Corp.’s Motion for Relief from Judgment
9 6, United States v. Deutsche Telekom AG, No. 1:19-cv-02232 (D.D.C. Aug. 17, 2023) ECF No. 94-2 (stating that
“DISH has already spent more than $1 billion to support the 800 MHz spectrum.”) [hereinafter Swieringa Declaration];
see also Monica Alleven, Dish Files for Extension to Buy 800 MHz Spectrum from T-Mobile, Fierce Network (Aug.
18, 2023) (reporting that “radios compatible with 800 MHz are now on more than 16,000 towers™), https://www.fierce-
network.com/5g/dish-files-extension-buy-800-mhz-spectrum-t-mobile; Kelly Hill, Dish Asks for More Time to Fund
Purchase of T-Mo’s 800 MHz Spectrum, RCR Wireless News (Aug. 19, 2023) (noting Dish’s disclosure that it

“already has less low-band spectrum than the remaining national operators™),
https:/www.rcrwireless.com/20230818/spectrum/dish-asks-for-more-time-to-fund-purchase-of-t-mos-800-mhz-
spectrum.

10 Kelly Hill, Dish, T-Mo Resolve Spectrum Option Dispute, RCR Wireless News (Oct. 23, 2023),
https://www.rcrwireless.com/20231023/carriers/dish-t-mo-resolve-spectrum-option-dispute.

I See EchoStar Corp., Annual Report (Form 10-K) F-2 (Feb. 29, 2024) (disclosing the company’s convertible-note
maturities and  “substantial doubt” about its ability to continue as a going concern),
https://www.sec.gov/Archives/edgar/data/0001415404/000155837024002209/tmb-20231231x10k.htm; DISH
Network Corp., Current Report (Form 8-K), Ex. 99.2 at 9 (Aug. 8, 2023) (projecting approximately $2 billion in
combined 2024-2025 wireless network buildout capital expenditures in addition to $5.1 billion already invested in
network buildout since 2020),
https://www.sec.gov/Archives/edgar/data/1001082/000110465923088620/0001104659-23-088620-index.htm;
Swieringa Declaration, supra note 9, 9 8 (highlighting Dish’s forced acceptance of “interest rates above 12% and other
burdensome conditions” in its most recent debt issuance to raise money for capital expenditures); DISH Motion, supra
note 8, at 11 (noting that “without a reasonable extension,” Dish’s current investment of more than $1 billion “will be
lost, further damaging its competitive position in the market against the three large and entrenched nationwide wireless
incumbents”).

12 See Sue Marek, Dish Says There’s Zero Chance It Will Buy T-Mobile’s 800 MHz Spectrum, Fierce Network (Mar.
1, 2024), https://www.fierce-network.com/wireless/dish-says-theres-zero-chance-it-will-buy-t-mobiles-800-mhz-
spectrum. Under the original DOJ settlement, Dish would have also been responsible for a $360 million penalty to the
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provider was ultimately auctioned by T-Mobile, received no qualifying bids, and sold to a private-
equity firm that planned to put it to commercial use instead of improving consumer cellular
service.!3

To many, this deal was doomed from the start.'* The remedy required Dish to rely on T-
Mobile’s cell tower infrastructure while Dish worked to achieve the coverage and buildout
requirements attached to the divested spectrum.'> As Dish worked to hastily construct a nationwide
build in the coming years, it would serve its customers in the interim through a seven-year Mobile
Virtual Network Operator (MVNO) agreement with T-Mobile. Under this agreement, Dish would
pay T-Mobile for Dish’s customers to have roaming access on T-Mobile’s infrastructure.
Unsurprisingly, that dependency was partly responsible for the onset of Dish’s financial
precarity. '

U.S. government for declining to exercise the purchase. That penalty, however, was conditional on whether or not
Dish had already deployed a core network and offered 5G service to at least 20% of the U.S. population within three
years of the Sprint prepaid-asset divestiture closing. Dish met that benchmark in June 2022, and in fact reached 70%
coverage by June 2023, so it owed nothing to the government.

13 And perhaps even worse, the private equity purchaser, Grain Management, gave T-Mobile its 600 MHz spectrum
licenses as part of the deal’s total consideration. So not only did T-Mobile gain more spectrum, further consolidating
their grasp on the consumer cellular service market, but they also sold an asset originally designated to challenge their
market dominance to someone who planned to use it for anything but consumer cell. See Wireless Telecomms. Bureau
Accepts for Filing T-Mobile USA, Inc.’s and Grain Management, LLC’s Assignment Applications and Seeks
Comment on Waiver Requests, Public Notice, WT Docket No. 25-178, DA 25-429 (rel. May 20,
2025), https://docs.fce.gov/public/attachments/DA-25-429A 1.pdf.

14 See, e.g., Wang & Scott Morton, supra note 1; John Kwoka, Masquerading as Merger Control: The U.S. Department
of Justice Settlement with Sprint and T-Mobile 1-2 (Am. Antitrust Inst., Aug. 21, 2019) (arguing that the DOJ’s
proposed settlement would not “plausibly and predictably” preserve competition in the wireless market and warning
that the cobbled-together divestiture to Dish was unlikely to create a viable fourth carrier),
https://www.antitrustinstitute.org/wp-content/uploads/2019/08/Kwoka_Sprint-TMobile-Settlenent 8.21.19 F.pdf;
Statement of Commissioner Jessica Rosenworcel, Dissenting, In re Applications of T-Mobile US, Inc. & Sprint Corp.
for Consent to Transfer Control of Licenses & Authorizations, WT Docket No. 18-197, at 1-2 (Nov. 5, 2019)
(predicting that the merger would “raise prices, lower quality, and slow innovation” and that Dish was unlikely to
replicate Sprint’s competitive role), https://docs.fcc.gov/public/attachments/FCC-19-103AS5.pdf.

15 And post-transaction, EchoStar’s Boost Mobile will operate under an MVNO with SpaceX and AT&T, making the
company’s service offerings dependent on competitors once again. See infra notes 33, 67.

16 See DISH Motion, supra note 8, at 10, 12 (stating that T-Mobile’s post-merger decision to shutdown the Sprint
CDMA network imposed hundreds of millions of dollars in unanticipated expenses on Dish as they worked to migrate
millions of Boost Mobile customers on an accelerated timeline, and that “DISH agreed to [burdensome debt] terms
because the funding was critical to meet its deployment commitments under the Final Judgment”); see also Letter
from Jeffrey H. Blum, Senior Vice President, Pub. Pol’y & Gov’t Affs., DISH Network Corp., to Marlene H. Dortch,
Sec’y, FCC, WT Docket No. 19-348, at 6 (Apr. 1, 2021) (raising “significant competition and public interest concerns”
about T-Mobile’s decision to shut down the Sprint CDMA network in just 276 days, which Dish argued would leave
“potentially  millions  of Boost subscribers  disenfranchised and  without cell  service”),
https://www.fcc.gov/ecfs/document/104010708122234/1; Jon Brodkin, Dish Switching Network to AT&T After
Calling T-Mobile Anticompetitive, Ars Technica (July 19, 2021) (reporting that Dish ultimately agreed to pay AT&T
$5 billion over ten years for replacement network access after accusing T-Mobile of anticompetitive conduct),
https://arstechnica.com/information-technology/2021/07/dish-to-pay-att-5-billion-for-network-access-amid-feud-
with-t-mobile/; Jeff Baumgartner, EchoStar/Dish Raises Doubts About
"Ability to Continue as a Going Concern,’ Light Reading (Mar. 4, 2024) (reporting analysts’ assessments of Dish as
“spiraling toward bankruptcy”), https://www.lightreading.com/5g/echostar-dish-raises-doubts-about-ability-to-
continue-as-a-going-concern-; W. Erik Carlson, President & CEO, DISH Network Corp., Q4 2020 Earnings Call (Feb.
22,2021) (“As I mentioned last quarter, our profitability is determined in part by what we pay to access the network
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C. The Continued Fall of the DOJ’s New Fourth Competitor

While Dish struggled to meet capital demands for the 800 MHz spectrum, the company
continued to actively search for a financial lifeline to become the nation’s fourth facilities-based
competitor. In August 2023, unable to secure any traditional means of financing, the company
announced an all-stock merger with EchoStar—a reconsolidation of two firms that were spun apart
in 2008 by their founder and chairman, Charlie Ergen.!” Although Ergen framed the merger in
strategic terms, the deal was understood primarily as a cash-access maneuver.'® One industry
analyst, for example, characterized the deal as Ergen “put[ting] Humpty Dumpty together again.”!”
The merger closed in December 2023, and within weeks, the financial promises Ergen attached to
it began to unravel.

D. EchoStar’s Forced Spectrum Sales

By early March 2024, EchoStar disclosed to investors that “substantial doubt [exists] about
its ability to continue as a going concern” because it lacked sufficient cash or projected cash flows
to meet its November 2024 debt maturity.?® Those watching the industry predicted that the
company would enter bankruptcy within four to six months.?! The company’s future was
ultimately spared through a sweeping financial restructuring in September 2024, which included
the issuance of $5.1 billion in new senior notes secured by EchoStar’s AWS-3 and AWS-4
spectrum assets.?? These transactions cleared EchoStar’s debt cliff until mid-2026, but in doing so,
the company collateralized the spectrum necessary to achieve its facilities-based wireless
ambitions.

This mid-band spectrum—valuable because of the FCC’s authorization to use it for
Mobile-Satellite Service (MSS)—was also something that others wanted to access. SpaceX, for
example, had been asking the FCC for access to the 2 GHz, S-band, and Big LEO bands that their
Starlink constellation could utilize.?* SpaceX began a more sustained advocacy campaign in late

as an MVNO.”), transcript at https://www.fool.com/earnings/call-transcripts/2021/02/22/dish-network-corp-dish-q4-

2020-earnings-call-trans/.
17 See DISH Motion, supra note 8, at 8-9 (noting how recent global crises had severely tightened credit markets);

DISH Form 8-K, Ex. 99.1, supra note 11.

12 Ironically, the newly launched Jupiter 3 satellite that Ergen highlighted as a synergy opportunity, which would allow
the merged companies to offer non-terrestrial wireless connectivity now that EchoStar had access to Dish’s spectrum,
was put into orbit by a SpaceX Falcon Heavy launch vehicle. See Hughes Network Systems, JUPITER 3 Fact Sheet
(2023) (technical specifications of JUPITER 3 published by an EchoStar subsidiary), https://www.hughes.com/wp-
content/uploads/2026/01/JUPITER-3-Fact-Sheet.pdf.

19 Monica Alleven, Dish-EchoStar Merger Closes, Fierce Network (Jan. 2, 2024) (reporting that analysts primarily
viewed the merger as a means to access EchoStar’s additional borrowing capacity and cash reserves in order to fund
Dish’s estimated $10 billion 5G buildout), https://www.fierce-network.com/wireless/dish-echostar-merger-closes.

20 See EchoStar 10-K, supra note 11, at F-2.

21 Jeff Baumgartner, EchoStar Sheds More Subs as Possible Bankruptcy Looms, Light Reading (Aug. 9, 2024),
https://www.lightreading.com/wireless/echostar-sheds-more-subs-as-possible-bankruptcy-looms.

22 EchoStar  Corp.,,  Current Report (Form  8-K), Ex. 993  (Sept. 30,  2024),
https://www.sec.gov/Archives/edgar/data/0001415404/000110465924103932/tm2425160d1_ex99-3.htm.

23 See, e.g., Space Exploration Holdings, LLC, Application for Modification of Authorization for the SpaceX Gen2
NGSO Satellite System to Add a Mobile-Satellite Service System, ICFS File No. SAT-MOD-20230207-00022 (filed
Feb. 7, 2023); Petition for Rulemaking of Space Exploration Technologies Corp. Regarding Revision of the
Commission’s 2 GHz MSS Sharing Plan, RM-11976 (filed Feb. 22, 2024) [hereinafter 2 GHz Petition]; Petition for
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2024 when they asked the FCC to open EchoStar’s exclusive access to its 2 GHz spectrum that
was allocated for Mobile-Satellite Service (MSS).2* After a series of unfruitful attempts,?® SpaceX
then submitted to the Commission what it described as conclusive evidence showing that
EchoStar’s AWS-4 utilization was “less than 5% of what would be expected from an actual
wireless network operator.”?® This, to SpaceX, was “the starkest example yet of why the
commission must . . . take steps to welcome new satellite entrants who will finally put this spectrum
to use.”?’ This letter marked the start of the end for EchoStar’s MSS ambitions.

EchoStar’s financial precarity from the T-Mobile/Sprint divestiture functioned as the
perfect pressure point for SpaceX to gain access to the spectrum that the FCC had previously
denied their access to. A few weeks later, FCC Chairman Brendan Carr sent a letter to Ergen
announcing that his agency’s staff would be investigating EchoStar’s compliance with its 5G
buildout obligations and the scope of EchoStar’s MSS use in the 2 GHz band.?® Carr accused
EchoStar of “spectrum warehousing” because it failed to meet the buildout obligations that were
agreed to in 2019.%° It’s not immediately clear from Carr’s letter, though, exactly how EchoStar
failed to meet its obligations.’® Despite the lack of evidence, the economic impacts of Carr’s
announcement were immediate and severe. Within weeks of the letter, the value of EchoStar’s
senior debt sharply declined, and the company was once again in a financially tumultuous position,
raising another “substantial doubt about [its] ability to continue as a going concern.”?!

Rulemaking of Space Exploration Technologies Corp., Revision of the Commission’s 1.6/2.4 GHz “Big LEO” NGSO
MSS Sharing Plan, RM-11975 (filed Feb. 21, 2024) (petitioning in parallel for access to the 1.6/2.4 GHz Big LEO
band which is similarly suited for MSS) [hereinafter 1.6/2.4 GHz Petition].

24 See SpaceX Opposition to Application of Gamma Acquisition L.L.C. for Renewal of Mobile-Satellite Service
Blanket Earth Station Authorization, ICFS File No. SES-RWL-20241213-02647, Call Sign E060430 (opposing Dish’s
subsidiary’s renewal application for their exclusive 2 GHz MSS license on the basis of Gamma’s “decade-long
failure . . . to deploy a Mobile-Satellite Service”).

2 See, e.g., Space Exploration Holdings, LLC, Order, DA 24-300 (Mar. 26, 2024) (dismissing SpaceX’s application
for modified use because the 1.6/2.4 GHz and 2 GHz bands are not available for multi-party MSS use cases),
https://docs.fcc.gov/public/attachments/DA-24-300A 1.pdf.

26 Letter from David Goldman, Vice President of Satellite Policy, SpaceX, to Marlene H. Dortch, Sec’y, FCC, WT
Docket No. 22-212; RM-11976; ICFS File No. SES-RWL-20241213-02647, at 1 (Apr. 14, 2025) (claiming that in-
orbit power spectral density measurements taken by a SpaceX satellite prove Dish’s underutilization of AWS-4).

27 Id.; see also Monica Alleven, FCC Questions EchoStar About How It’s Using 5G Spectrum, Fierce Network (May
12, 2025), https://www.fierce-network.com/wireless/fcc-questions-echostar-about-how-its-using-5g-spectrum.

28 Letter from Brendan Carr, Chairman, FCC, to Charlie Ergen, Chairman, EchoStar Corp. (May 9, 2025), https://prod-
i.a.dj.com/public/resources/documents/Carr-Ergen-letter.pdf.

2d. atl.

30 See Lawrence J. Spiwak, The Curious Case of Brendan Carr Versus EchoStar, Yale J. on Reg. Notice & Comment
(June 10, 2025), https://www.yalejreg.com/nc/the-curious-case-of-brendan-carr-versus-echostar/. As Spiwak
highlights, not only did Carr’s letter fail to include any statistical information about the spectrum’s underutilization
(which was what prompted SpaceX’s letter in the first place), it simultaneously seems to contest the underlying validity
of the 2024 extensions granted to EchoStar on the basis of it being a bureau-level decision and not an agency-level
one. Spiwak also notes that Wireless Bureau buildout extensions of the kind granted to EchoStar had been issued
“hundreds of times for Commission licensees over the years.”

31 See EchoStar Corp., Quarterly Report (Form 10-Q) (June 30, 2025) (and, more specifically, the “Acquisition and
Capital Structure Risks” section on page iii); see also Spiwak, supra note 30 (recounting EchoStar’s announcement
that the company would be unable to make its upcoming debt interest payment and the subsequent “sharp decline in
its share price”).



https://docs.fcc.gov/public/attachments/DA-24-300A1.pdf
https://www.fierce-network.com/wireless/fcc-questions-echostar-about-how-its-using-5g-spectrum
https://prod-i.a.dj.com/public/resources/documents/Carr-Ergen-letter.pdf
https://prod-i.a.dj.com/public/resources/documents/Carr-Ergen-letter.pdf
https://www.yalejreg.com/nc/the-curious-case-of-brendan-carr-versus-echostar/

At that point, EchoStar had even fewer options for how to proceed. The FCC’s
investigation generated so much uncertainty about the future of the company’s spectrum rights
that its ability to make decisions regarding its 5G network buildout was “effectively frozen.”3? A
few weeks later, EchoStar announced its first sale of spectrum licenses to AT&T.?* The press
release was extremely candid about the role of the FCC’s regulatory pressure in catalyzing the
sale.’* A little less than two weeks after that announcement, EchoStar announced a second
transaction with SpaceX, ultimately selling their AWS-4, H-Block, and AWS-3 bands of
spectrum.

Shortly after the onset of FCC uncertainty but before the spectrum sales were announced,
EchoStar had signed a $1.3 billion contract with MDA Space to construct a 100-satellite low-earth-
orbit constellation equipped for offering direct-to-cell (D2C) MSS.3¢ These satellites would
provide the orbital infrastructure EchoStar needed to offer their customers access to a 5G non-
terrestrial network. Ultimately, that contract would represent EchoStar’s final attempt to deploy
its spectrum into the D2C market under the company’s independent ownership. EchoStar
eventually terminated its arrangement with MDA Space on the day it announced the SpaceX sale,
cementing SpaceX’s dominance in the LEO satellite operator industry and paving the way for
SpaceX to be the sole provider capable of offering D2C service.?’

SpaceX, then, controls two of two necessary inputs for providing D2C service. They now
have sole ownership of a nationwide swath of mid-band spectrum licenses with exclusive MSS
authorization, and as we illustrate in Section II, SpaceX has, by far, the most extensive Low Earth
Orbit (LEO) satellite network in operation (the second input). This dominance over the second
input is itself a function of the fact that SpaceX is currently one of the only providers (if not the
only actual provider in practice) who produce the rockets necessary for launching satellites into
orbit (a different market in which SpaceX is essentially already a monopolist). The next Section

32 See EchoStar’s June 2025 10-Q, supra note 31, at 5.

33 See Press Release, EchoStar Corp., EchoStar Announces Spectrum Sale and Hybrid Mobile Network Operator
(MNO) Agreement, Steps Toward Resolving Federal Communications Commission’s (FCC) Inquiries (Aug. 26,
2025), https://ir.echostar.com/news-releases/news-release-details/echostar-announces-spectrum-sale-and-hybrid-
mobile-network.

34 Press Release, EchoStar Corp., supra note 33.

35 The deal was amended in November 2025 to include EchoStar’s AWS-3 band in addition to the original package of
AWS-4 and H-Block spectrum. As part of the deal, SpaceX agreed to fund roughly $2 billion in cash interest payments
on EchoStar’s debt through November 2027. The presence of EchoStar’s divestiture-related debt once again was part
of the picture. See Press Release, EchoStar Corp., EchoStar Agrees to Sell Full Unpaired AWS-3 Spectrum License
Portfolio to SpaceX (Nov. 6, 2025),
https://www.sec.gov/Archives/edgar/data/0001415404/000141540425000049/tmb-20251106xex99.htm.

36 See Press Release, EchoStar Corp., EchoStar Selects MDA Space for World’s First Open RAN Broadband NTN
LEO Constellation (Aug. 1, 2025), https://ir.echostar.com/news-releases/news-release-details/echostar-selects-mda-
space-worlds-first-open-ran-broadband-ntn; Press Release, MDA Space Ltd., MDA Space Selected by EchoStar for
World’s First Open RAN D2C LEO Constellation (Aug. 1, 2025) (disclosing the original contract’s value at $1.3
billion with options to expand to a $2.5 billion total in the future), https://mda.space/article/mda-space-selected-by-
echostar-for-worlds-first-open-ran-d2d-leo-constellation.

37 Press Release, MDA Space Ltd., MDA Space Provides Update on EchoStar Contract (Sept. 8, 2025) (disclosing
their receipt of a termination for convenience notification from EchoStar), https://mda.space/article/mda-space-
provides-update-on-echostar-contract.
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defines each of these markets, beginning with the downstream service market SpaceX is now
positioned to dominate.
I1. Relevant Market Definitions

Section 7 of the Clayton Act, like its correlating state law analogs, prohibit any merger whose
effect “may be substantially to lessen competition, or to tend to create a monopoly” in any relevant
market.*® This Section identifies the three relevant markets for a Section 7 analysis of the EchoStar
transactions.

First, we begin with a brief explanation of the technical and regulatory distinctions between
Mobile-Satellite Service (MSS) and Supplemental Coverage from Space (SCS) to help readers
understand why we’ve defined the outer boundary of the downstream market to exclude SCS
offerings. Section II.B then defines the downstream service market for direct-to-cell mobile-
satellite services. Next, Sections II.C and II.D define the two upstream markets that are also
relevant, mid-band spectrum suitable for MSS and the commercial satellite launch market.

A. Mobile-Satellite Service (MSS) and Supplemental Coverage from Space (SCS)

Direct-to-Cell (D2C) mobile-satellite services (MSS) is an emerging service category that
is poised to transform the traditional telecommunications industry. Rather than relying on
terrestrial infrastructure, which has inherent geographic coverage limitations, D2C services
provide ubiquitous nationwide voice, messaging, and data connectivity directly to consumer
handsets via low-earth orbit (LEO) satellites.

D2C service is currently regulated under two different frameworks. The first framework,
Mobile Satellite Service (MSS), is a primary service classification under FCC rules. An operator
with MSS authorization in a particular spectrum band has primary, exclusive rights to use that
band for bi-directional communications.?® Without this authorization, spectrum allocations are
otherwise considered to only be suitable for terrestrial service and not satellite service. The second
framework, Supplemental Coverage from Space (SCS), is a more recent and limited authorization
that was adopted by the FCC in 2024.%° By adding a secondary MSS allocation to existing
terrestrial spectrum bands, the SCS framework allows a satellite operator to “piggyback” off of a
facilities-based carrier’s licensed terrestrial spectrum to offer limited, satellite-based connectivity
in areas where the carrier’s ground network has coverage gaps.

Unlike SCS, D2C MSS service will offer full broadband voice, messaging, and data
connectivity regardless of whether a user’s phone carrier has an existing partnership with a satellite
operator. MSS service requires primary MSS spectrum rights (like those SpaceX has acquired),
meaning that the operator is not forced to yield to terrestrial users to avoid interference and is not

3815 U.S.C. § 18; U.S. Dep’t of Justice & Fed. Trade Comm’n, Merger Guidelines § 4.3 (Dec. 2023) [hereinafter
2023 Merger Guidelines].

3 Ramesh Gupta & David Swearingen, Mobile Satellite Communications Markets: Dynamics and
Trends, in Handbook of Satellite Applications (Joseph N. Pelton et al. eds., 2013); see also 47 C.F.R. § 25.103; 47
C.F.R. § 2.106 (Table of Frequency Allocations).

40 See Single Network Future: Supplemental Coverage from Space; Space Innovation, Report and Order and Further
Notice of Proposed Rulemaking, GN Docket No. 23-65, IB Docket No. 22-271, FCC 24-28 (adopted Mar. 14, 2024;
released Mar. 15, 2024) [hereinafter SCS R&O].
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dependent on a facilities-based partner. D2C MSS also requires a satellite constellation that is of
sufficient density to deliver persistent coverage with comparable broadband-grade capacity.
B. Direct-to-Cell Mobile Satellite Services Market

The relevant product market, therefore, is direct-to-cell mobile satellite services (D2C
MSS). It should not include SCS offerings. D2C MSS are distinguished by their ability to provide
voice, messaging, and data connectivity directly to unmodified consumer handsets via satellite
without reliance on terrestrial infrastructure at the point of use and at speeds and with functional
parity to terrestrial mobile service. The relevant geographic market is nationwide, but like they did
in their 2019 T-Mobile/Sprint complaint, states can also plead narrower geographic markets in the
alternative (and more specifically, each state’s local Cellular Market Areas (CMAs) that have
existing terrestrial coverage gaps which will face disproportionate impact).!

Participation in the D2C market depends on access to two complementary but non-
substitutable inputs: spectrum that is suitable for direct handset connectivity with specific FCC
authorization (particularly mid-band MSS-authorized spectrum) and a low-earth-orbit (LEO)
satellite constellation capable of delivering persistent coverage at scale. D2C MSS also has distinct
industry recognition (by the FCC, Congress, and the trade press who all treat D2C as a discrete
service category),*” unique use-case characteristics (ubiquitous nationwide connectivity,
emergency communications, and rural use cases), different customers (consumer subscribers and
MNOs who would now function as MVNOs purchasing wholesale capacity), and distinct pricing
structures based on the location of a user’s point-of-access.

To be sure, SCS is not a substitute for MSS. First, SCS authorization is secondary to
terrestrial use, meaning that an SCS operator must yield immediately when its operations cause
interference with terrestrial communications in the same frequency band or other primary MSS
transmissions.*? Practically, this limited authorization constrains both the geographic range and
the temporal availability of service. The intermittent reliability of SCS, for example, has
historically been a challenge faced by SpaceX in its T-Mobile partnership.** The extent of SCS

41 The FCC divides the U.S. into 734 CMAs for purposes of wireless licensing. See 47 C.F.R § 22.909. The 2019 T-
Mobile/Sprint complaint, for example, referenced CMA 342, which covers Imperial County, California, as an example
of a rural CMA where post-merger concentration would be especially high. See Second Amended Complaint 9 53,
New York v. Deutsche Telekom AG, supra note 3.

42 See Globalstar License LLC Application for Modification of Non-Geostationary Mobile-Satellite Service System
Authorization, Order and Authorization, DA 24-770 (Aug. 19, 2024) (authorizing Globalstar to deploy replacement
Big LEO MSS satellites and recognizing “direct to handset” service over primary-allocation MSS spectrum as a
distinct, longstanding service category); Cong. Rsch. Serv., [F13198, Satellite Direct-to-Cellular (D2C) Service:
Emergence, Use Cases, and Considerations for Congress (Apr. 7, 2026) (analyzing D2C as a discrete emerging
service category and distinguishing it from satellite Emergency SOS features and SCS arrangements); Phil
Harvey, 2025 in Review: D2D Rolls Out, Light Reading (Dec. 17, 2025) (treating direct-to-device as a discrete and
rapidly developing market segment), https://www.lightreading.com/satellite/2025-in-review-d2d-rolls-out.

4 See SCS R&O, supra note 40, 47 C.F.R. § 25.125 (defining the entry criteria SCS satellite-operator applicants must
meet).

4 See T-Mobile, T-Satellite Support, https://www.t-mobile.com/support/coverage/satellite-support#using (last visited
May 16, 2026). T-Mobile lists a handful of compatible apps and app features that T-Satellite supports, but they also
acknowledge that “[m]essages may take longer to send.” This highlights the inherent unreliability of SCS (both
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service provided ultimately depends on a network’s current usage rates at the time SCS is requested
(i.e. how congested the frequency is) and the availability and type of partner satellite buses that
are overhead (if any). Second, SCS necessarily operates through a commercial partnership with
the terrestrial carrier whose spectrum is being utilized because SCS authorization applies to
terrestrial spectrum, which satellite operators historically don’t hold.

Today, SpaceX is the only firm in the D2C MSS market at commercial scale. SpaceX’s
Starlink constellation is the largest by an order of considerable magnitude (see Figure 1 below),
with over 650 LEO satellites with D2C capabilities. Other LEO operators either have satellite
constellations that aren’t equipped for D2C connectivity or are not oriented toward consumer D2C
service. Eutelsat OneWeb, which operates the second-largest LEO constellation, for example, is
focused on enterprise and government service rather than consumer D2C.* At approximately 650
satellites, it is roughly one-fifteenth the size of Starlink’s total deployed count. Amazon Leo
(formerly Project Kuiper), which is authorized to deploy a 3,232-satellite constellation, has only
deployed 180 satellites as of early 2026 (see Figure 2 below) with no current direct-to-cell
capabilities.*® The company also recently petitioned the FCC for a two-year extension on their
50% July 2026 satellite deployment milestone.*’ Lastly, AST SpaceMobile, the only remaining
competitor pursuing directly comparable broadband-D2C infrastructure, currently operates fewer
than ten satellites, with a stated end-o0f-2026 target of approximately 45.4® This target, however, is
lower than the company’s own estimate of how many satellites they’d need to provide continuous
coverage in the U.S. (45 to 60).%

because of its secondary-priority status, and because it is unable to support bandwidth that would be comparable to
5G service). T-Mobile further notes that “[y]Jour phone will continue to try to resend the message until it is successfully
sent or fails. If the message fails, you will be notified of a failed message and prompted to resend.”

45 Marsha Abarinova, Inside Eutelsat’s Global LEO Network - The Only Live Alternative to Starlink, Fierce Network
(Mar. 27, 2026) (noting the company’s exclusive focus on government and enterprise customers), https://www.fierce-
network.com/broadband/inside-cutelsats-global-leo-network-only-live-alternative-starlink; Douglas Gorman, The
State of Satcom 2026, Payload Space (Apr. 8, 2026), https://payloadspace.com/the-state-of-satcom-2026/.

4 See Jeff Foust, Amazon Buys 10 More Falcon 9 Launches, SpaceNews (Feb. 2, 2026),
https://spacenews.com/amazon-buys-10-more-falcon-9-launches/.

4T Amazon Asks for More Time to Meet Constellation Deployment Milestone, Comm. Daily (Feb. 3,
2026), https://communicationsdaily.com/article/2026/02/03/amazon-asks-for-more-time-to-meet-constellation-
deployment-milestone-2602020004.

4% See AST SpaceMobile, Inc., Current Report (Form 8-K), Ex. 99.1 (May 11, 2026),
https://www.sec.gov/Archives/edgar/data/1780312/000119312526216946/asts-20260511.htm [hereinafter AST May
2026 8-K]; AST SpaceMobile, Inc., Current Report (Form 8-K), (Apr. 19, 2026) (disclosing AST’s April 2026 failed

attempt to deploy the company’s eighth LEO satellite),
https://www.sec.gov/Archives/edgar/data/1780312/000149315226018012/form8-k.htm [hereinafter AST April 2026
8-K].

4 See AST SpaceMobile, Frequently Asked Questions, https://ast-science.com/faqs/ (last visited May 17, 2026); Jason
Rainbow, FCC Clears AST SpaceMobile Constellation as Launch Setback Clouds Ramp-Up, SpaceNews (Apr. 22,
2026), https://spacenews.com/fcc-clears-ast-spacemobile-constellation-as-launch-setback-clouds-ramp-up/.
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Figure 2: Kuiper’s current satellite constellation by comparison. Source: LeoLabs

50 Every green spec on this image is a Starlink satellite (if you were to count them all, there are 10,326!). Of note, the
entirety of SpaceX’s current satellite constellation is not D2C-capable, only ~650 of their current constellation is
equipped with the technology that can handle two-way D2C communications. Kuiper, by contrast, currently has no
D2C-capable satellites, despite having their current 300-strong constellation. These images show just how far
advanced SpaceX’s satellite constellation is compared to its closest competitor. See LeoLabs Catalog Explorer,
https://platform.leolabs.space/ (last visited May 10th, 2026).
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In sum, no other operator in the U.S. market, except for SpaceX, currently maintains a

constellation that approaches the scale needed for substitute-grade D2C service.

C. Mid-Band Spectrum Suitable for D2C Service

The transaction also reconfigures a distinct upstream market for mid-band spectrum that is
technically and regulatorily suitable for direct-to-cell satellite service. Spectrum is a limited, FCC-
allocated resource.’! Firms are unable to supply or create this resource themselves, and substitution
between bands is further constrained by handset-chipset standardization (i.e. whether handsets can
receive and send signal on the specific bandwidth without modification), propagation
characteristics (which limit the speed and reach of different spectrum bands), and ultimately, the
FCC’s authorization for its particular use case. The FCC itself identified AWS-3, AWS-4, H-
Block, and similar mid-band frequencies as components of the input market for mobile telephony
and broadband, and some of the technical characteristics that make those bands suitable for
terrestrial mobile service—propagation, harmonization with handset standards, and adequate
channel widths—also make them uniquely suitable for D2C MSS.>?

Pre-transaction, the holders of D2C-suitable spectrum consisted of EchoStar (2 GHz MSS
AWS-4, AWS-3, & AWS H-Block), Globalstar (1.6/2.4 GHz Big LEO under a MSS allocation),
Inmarsat-Viasat (L-band), and Omnispace (S-band).’® Post-transactions—and accounting for
Amazon’s April 2026 acquisition of Globalstar assuming it is approved by the FCC—two
vertically integrated firms will now control the majority of spectrum suitable for nationwide D2C
service. SpaceX will hold a contiguous nationwide block of 2 GHz MSS AWS-4, AWS-3, and H-
Block spectrum and Amazon will hold the Big LEO band. The remaining holders are smaller
(Omnispace) or are primarily oriented toward enterprise, maritime, or aviation use cases rather
than consumer D2C (Inmarsat-Viasat).>*

D. Commercial Satellite Launch Market
Lastly, the commercial satellite launch market is the source of the most significant barrier
to entry in D2C MSS. Any firm seeking to operate a competitive D2C-capable LEO constellation

St Service Rules for Advanced Wireless Services in the 2000-2020 MHz and 2180-2200 MHz Bands, Report and Order,
27 FCC Red. 16102, 9 1 (2012) [hereinafter AWS-4 R&O]; 47 C.F.R. § 27.14(q); see also 47 C.F.R. § 2.106 (Table
of Frequency Allocations).

32 See Policies Regarding Mobile Spectrum Holdings, Report and Order, 29 FCC Red 6133, 99 38-43, 70-75, 84-102
(2014) (treating mid-band spectrum suitable for mobile broadband as a relevant input, adding all three bands to the
spectrum screen as suitable for mobile service, and providing background information and reasoning in support of
their decision on a band-by-band basis).

33 See AWS-4 R&O, supra note 51; Globalstar License LLC Application, Order and Authorization, supra note 42;
Argyris Kriezis, Tracking US Mobile Satellite Service Spectrum, Payload Space (Feb. 5, 2025),
https://payloadspace.com/tracking-us-mobile-satellite-service-spectrum/.

>4 See Press Release, Globalstar, Amazon to Acquire Globalstar and Expand Amazon Leo Satellite Network (Apr. 14,
2026), https://investors.globalstar.com/news-releases/news-release-details/amazon-acquire-globalstar-and-expand-
amazon-leo-satellite; Ryan Browne & Michael Sheetz, Eutelsat and OneWeb Combine to Create European Satellite
Giant as Musk’s Starlink Pressures Sector, CNBC (Sept. 28, 2023), https://www.cnbc.com/2023/09/28/eutelsat-
oneweb-merge-to-create-satellite-challenger-to-musks-starlink.html; Kriezis, Tracking US Mobile Satellite Service
Spectrum, supra note 53.
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requires launch capacity in order to deploy, maintain, and replenish hundreds to thousands of
satellites needed for consistent, quality service offerings.> And to do so, it must purchase launch
services from one of a small number of providers, with SpaceX currently dominating.’® That
dominance, combined with SpaceX’s downstream position in D2C MSS, gives SpaceX both the
ability and the incentive to constrain and foreclose rival access to the launch capacity needed to
enter or expand into the D2C MSS market.

SpaceX is the dominant supplier in this market. In 2025, SpaceX conducted approximately
51% of all global orbital launches and roughly 82% of commercial launches, placing 85% of all
satellites delivered to orbit.>” In the United States alone, SpaceX conducted 165 of 193 orbital
launches in 2025, or approximately 86% of the U.S. total.’® The next-largest U.S. launch
providers—Rocket Lab (18 launches), United Launch Alliance (6 launches), and Blue Origin (2
launches)—together accounted for only 26 of the 193 2025 U.S. launches.> That picture is even
grimmer when we zoom out to the global level. In 2025, SpaceX delivered 3,854 satellites to orbit,
with the closest competitor being the China Aerospace Science and Technology Corporation
(CASC) at a meager 266 satellites.

Competitive launch capacity does exist, but each is constrained relative to SpaceX by
capacity, cadence, payload class, or institutional orientation. ULA’s Vulcan Centaur, for example,
is principally oriented toward national-security missions under the Space Force’s National Security
Space Launch program.®' Arianespace’s Ariane 6 plans approximately ten launches annually with
a primary focus on European institutional payloads.®? Blue Origin, despite years of investment,
conducted only two New Glenn launches in 2025 and faces continued technical and operational
hurdles it must overcome before it can deliver launch services at a competitive commercial
cadence.® Rocket Lab’s Electron operates at the small-payload end of the market and cannot

55 See Cong. Rsch. Serv., IF13198, Satellite Direct-to-Cellular (D2C) Service: Emergence, Use Cases, and
Considerations for Congress (Apr. 7,2026); AWS-4 R&O, supra note 51.

36 See BryceTech, 2025 Year in Review (Apr. 2026), https://brycetech.com/reports/report-documents/global-orbital-
activity-2025/.

S71d.

38 See Jonathan McDowell, Global Orbital Launch Summary 2025 (Jan. 2026); BryceTech, supra note 56.

% BryceTech, supra note 56.

0 7d.

61 See Sandra Erwin, ULA’s Vulcan Centaur Launches First National Security Mission, SpaceNews (Aug. 12, 2025),
https://spacenews.com/ulas-vulcan-centaur-launches-first-national-security-mission/; Press Release, United Launch
Alliance, United Launch Alliance Wins Competitive Space Force Contract Award for Continued Critical National
Security Space Launches (Apr. 4, 2025).

62 See Jeff Foust, Arianespace Plans Five Ariane 6 Launches in 2025, Primarily in the Second Half of the Year,
SpaceNews (Feb. 11, 2025), https://spacenews.com/arianespace-plans-five-ariane-6-launches-in-2025-primarily-in-
the-second-half-of-the-year/ (reporting that the company was only just then preparing for its “first commercial Ariane
6 launch”); Andrew Parsonson, ESA Considers Shifting Harmony from Vega C to Ariane 6, European Spaceflight
(May 4, 2026) (reporting the European Space Agency’s considerations to contract with Ariane 6 for the launch of its
Harmony satellites), https://europeanspaceflight.com/esa-considers-shifting-harmony-from-vega-c-to-ariane-6/.

63 See Clayton Swope, How Important Is Blue Origin’s Second New Glenn Launch?, Ctr. for Strategic & Int’] Studs.
(Nov. 14, 2025) (Reporting that Blue Origin conduct the second launch of its New Glenn rocket in November 2025,
and that the “question now is whether Blue Origin can scale the production and launch of New Glenn to meet
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deploy the heavy-class payloads required for D2C-capable deployments.®* In sum, none of these
providers can match SpaceX’s commercial availability within the two-year window typically used
in merger entry analysis. SpaceX’s overwhelming and seemingly enduring market share of
launches, in conjunction with the high barrier to entry in the D2C market from dependency on
limited satellite launch capacities, gives SpaceX extremely high level of market power. With these
three relevant markets defined, we now turn to how the EchoStar transactions concentrate each of
them in ways that will undoubtedly harm competition.

I11. Decreased Competition in D2C Mobile Satellite Services

The principal theory of harm raised by the EchoStar/SpaceX transaction is that it
substantially lessens competition in the market for direct-to-cell mobile satellite services. The
transaction does so through three self-reinforcing mechanisms. It (i) eliminates EchoStar as an
actual and potential D2C competitor, (ii) forecloses third-party entry by consolidating control of a
necessary input in the downstream dominant incumbent, and (iii) further entrenches SpaceX’s
already-dominant position by allowing SpaceX to vertically integrate EchoStar’s MSS spectrum
with their existing satellite infrastructure and launch capabilities.

A. Elimination of EchoStar as an Actual and Potential Competitor

For starters, this transaction eliminates a potential, non-speculative D2C entrant, EchoStar.
Six weeks before the announcement of its spectrum sale to SpaceX, EchoStar signed a $1.3 billion
contract with MDA Space for a 100-satellite low-earth-orbit constellation specifically designed to
deploy on EchoStar’s 2 GHz MSS spectrum and to provide nationwide direct-to-cell service.
That contract, however, was canceled shortly after the SpaceX deal was announced. Absent the
proposed transaction, EchoStar could have continued with the deployment of its own MDA -built
constellation, or alternatively, it could have licensed its spectrum to independent satellite operators.
Each of these options would have produced direct competition with Starlink, increased consumer
choice, and/or imposed competitive discipline on SpaceX’s pricing and innovation. This
acquisition, ultimately, forecloses all three at once.

Section 7’s potential-competition doctrine reaches the elimination of a firm whose
independent existence imposes competitive discipline on incumbents, even if the firm has not yet

significant government and commercial demand for the rocket.”), https://www.csis.org/analysis/how-important-blue-
origins-second-new-glenn-launch; Sana Pashankar & Edward Ludlow, Blue Origin Launches New Glenn, Suffers
Issue Deploying Craft, Fortune (Apr. 19, 2026) (reporting that Blue Origin “expected six to eight [2025] New Glenn
launches... but ended the year with only two”), https://fortune.com/2026/04/19/blue-origin-new-glenn-rocket-launch-
satellite-orbit-space-race-spacex/. That article also details the failed launch attempt the company recently made in
April 2026.

6 See Rocket Lab USA, Inc., Annual Report (Form 10-K) at 4 (Feb. 28, 2024) (reporting that their Electron launch
vehicle is designed for the “small spacecraft” and describing their in-development Neutron vehicle as “tailored for
large constellation deployments™),
https://www.sec.gov/Archives/edgar/data/0001819994/000095017024022160/rklb-20231231.htm.

65 See Press Release, EchoStar Corp., EchoStar Selects MDA Space For World’s First Open Ran Broadband NTN
LEO Constellation (Aug. 1, 2025), https://ir.echostar.com/news-releases/news-release-details/echostar-selects-mda-
space-worlds-first-open-ran-broadband-ntn.
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entered.®® EchoStar’s pre-transaction position satisfies that standard easily. It held one of the few
MSS-allocated spectrum blocks suitable for nationwide D2C, announced plans to deploy that
spectrum, and took concrete steps toward deployment. The MDA contract demonstrates
EchoStar’s attempt to become an independent D2C provider, and the operational timeline it
established shows that EchoStar would have been an actual competitor within the next two years.

B. Foreclosure and Entrenchment Through Vertical Consolidation

Furthermore, by consolidating control of MSS-suitable mid-band spectrum, the acquisition
limits the ability of other firms to enter the D2C market. Pre-transaction, third-party entrants—
AST SpaceMobile, Lynk Global, or smaller satellite operators—all could, in principle, have
negotiated spectrum-access agreements with EchoStar. EchoStar’s business model gave it the
incentive to license spectrum on commercially reasonable terms because it lacked vertical
integration into satellites or launch. In fact, EchoStar would have benefited from leasing
arrangements with other downstream satellite operators until it had access to its own constellation.
Post-transaction, however, the spectrum is now in the hands of the dominant downstream
incumbent.

Vertical integration is not inherently unlawful, but where a firm already possesses
substantial market power, further integration can alter incentives in ways that reduce competition.
Section 7 also reaches vertical mergers that enable a firm to leverage dominance in one market to
entrench power in another.®” The acquisition now puts spectrum, the last remaining necessary input
needed, into the hands of SpaceX. The combined firm will be the only nationwide D2C provider
with all four inputs in-house: spectrum, satellites, rockets, and an operational constellation.
Additionally, the September 2025 commercial agreement converting Boost Mobile into a Starlink
reseller adds a captive retail distribution channel as another input that SpaceX now effectively
controls.®8

C. Terrestrial Service Is Not a Pricing Constraint on D2C
For facility-based operators, there’s no profit incentive to build out infrastructure in areas
with limited customers. Rural coverage has therefore been a long-standing challenge for the
industry. There are over half a million square miles of cellular dead zones in the U.S., almost all
of which are in rural areas. In fact, 71.3% of rural areas and 90.5% of rural road miles have at least
one 4G coverage provider, compared to 99.8% of urban areas and 99.9% of urban road miles.’

% See United States v. Marine Bancorp., 418 U.S. 602, 624-25 (1974); FTC v. Procter & Gamble Co., 386 U.S. 568,
580-81 (1967); United States v. Falstaff Brewing Corp., 410 U.S. 526, 532-33 (1973).

87 See United States v. AT&T Inc., 310 F. Supp. 3d 161, 192-98 (D.D.C. 2018), aff’d, 916 F.3d 1029 (D.C. Cir. 2019);
FTC v. Procter & Gamble Co., 386 U.S. 568, 577-81 (1967).

% Press Release, EchoStar Corp., EchoStar Announces Spectrum Sale and Commercial Agreement with SpaceX (Sept.
8, 2025), https://www.prnewswire.com/news-releases/echostar-announces-spectrum-sale-and-commercial-
agreement-with-spacex-302548650.html.

8 FCC, Communications Marketplace Report, GN Docket No. 24-119, FCC 24-136, App. D, Tables D-6.vii & D-6.ix
(Dec. 30, 2024), https://docs.fcc.gov/public/attachments/FCC-24-136A7.pdf.
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While these areas are not densely populated, individuals living or working in locations with
coverage regularly travel to and through uncovered regions.

One might respond to the foregoing analysis by asking whether terrestrial facilities-based
services (i.e. T-Mobile, AT&T, and Verizon) constrain D2C pricing in areas where D2C and
traditional cell service coverage overlap. That would be true if two conditions were met. If most
D2C users are physically located in areas where traditional cell service exists and if D2C pricing
is location-independent (meaning SpaceX charges the same price regardless of where a SpaceX
customer utilizes their D2C service), then the competition SpaceX would face from facilities-based
carriers in their overlapping coverage areas would prevent SpaceX from extracting supra-
competitive prices in specifically non-overlap areas. However, because SpaceX has the ability to
set different pricing based on a user’s location at the time of accessing D2C service, traditional
terrestrial mobile services and SCS satellite broadband offerings will not serve as an effective
constraint on SpaceX’s pricing power or output in this market. This issue is even more acute in
rural and remote areas where D2C services are likely to serve as the primary—if not only—option
for connectivity.

First, SpaceX has the technical capability to price discriminate based on the location at
which service is accessed. Starlink’s residential broadband service already operates on a
geographic-cell model. In this model, the company divides the country into discrete coverage cells
and adjusts pricing on a per-cell basis based on network capacity and demand. As of early 2026,
Starlink imposes one-time “demand surcharges” between $250 to $1,500 in cells with constrained
capacity (including the Pacific Northwest, parts of North Carolina, and large portions of Alaska).”
Starlink also currently offers discounts in areas with excess capacity.”! The technology that enables
location-based pricing (i.e. identification of the location-cell where a connection originates, real-
time calculations of users vs. capacity, and cell-specific billing) is already deployed and in
commercial use. Regardless of the specific pricing structure SpaceX chooses to adopt for its D2C
service post-transaction, they face no technological constraints on their ability to geographically
price discriminate.

Moreover, the existing T-Mobile-Starlink SCS offering further illustrates the company’s
ability to discriminate based on location. Here, the arrangement is structured as a roaming
agreement. A T-Mobile subscriber’s phone connects to Starlink only when the phone is outside
terrestrial T-Mobile coverage, at which point the user pays the $10/month satellite add-on (or
receives the service free, on premium plans).”? Functionally, the user pays for satellite service only

70 See, e.g., Andreas Rivera, Starlink Congestion Charge Up to $1,500. When Will Capacity Increase?

(Jan. 27, 2026) (documenting demand surcharges ranging from $250 to $1,500 in cells across Alaska, the Pacific
Northwest, North Carolina, Oregon, and Washington), https://www.satelliteinternet.com/resources/starlink-
congestion-surcharge/.

" Id.

72 T-Satellite with Starlink, T-Mobile, https://www.t-mobile.com/coverage/satellite-phone-service. Here, T-Mobile
outlines that extra coverage is currently a $10/month addition, but it’s included free with T-Mobile’s Experience
Beyond and Better Value plans. Additionally, their terms of service further evidence why SCS is not a substitute for
nationwide D2C service. T-Mobile disclaims that their SCS “satellite service, including text to 911, may be delayed,
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when terrestrial service is unavailable. This is location-dependent pricing in all but name, and it is
currently mediated by the carrier rather than the satellite operator only because Starlink lacks its
own MSS spectrum and therefore must rely on T-Mobile’s terrestrial allocation. Post-transaction,
SpaceX will have its own MSS spectrum and can structure pricing directly, removing the carrier
intermediary that currently constrains its commercial flexibility.

Second, even if SpaceX couldn’t adopt location-specific consumer pricing, it has multiple
alternative levers for extracting rents from coverage-disadvantaged users. It can raise wholesale
rates on its commercial agreements with terrestrial carriers, like T-Mobile, for usage in the specific
markets characterized by extensive terrestrial coverage gaps. This geographic mapping would be
possible because SCS coverage relies on the facilities-based carrier’s spectrum, which is location
specific. Those wholesale rates would then feed through to consumer pricing via their facilities-
based carrier’s pricing decisions.

Similarly, SpaceX can refuse to enter wholesale arrangements with smaller regional
carriers serving rural markets, which would foreclose those markets from the carrier-bundled SCS
service that has served as the primary distribution model. Whether SpaceX exercises their ability
to price discriminate through location-tiered consumer pricing, wholesale-rate increases, by
excluding rural service providers directly, or through some combination of each will remain a
question of post-merger conduct to be seen. And in any event, the question of whether terrestrial-
based service offers a meaningful pricing constraint on SpaceX’s satellite service offerings
overlooks the inherent dependency plaguing a facilities-based carrier’s ability to offer
supplemental coverage in these coverage gap regions. Much like T-Mobile’s ability to harmfully
alter their wholesale agreement with Dish shortly after the 2019 merger, any terrestrial-based
provider would remain dependent on SpaceX’s satellite infrastructure to provide the supplemental
satellite coverage that would serve as a pricing constraint.

D. Effects on Network Resiliency

Competition in the D2D MSS space not only serves to constrain prices, but also to promote
network resilience. With a sufficient LEO satellite constellation, D2C services are unique in that
they can offer global connectivity with a direct line of sight to the sky (assuming that they also
have spectrum approval in other jurisdictions). In areas without terrestrial service connectivity
such as rural areas, regions that have experienced a natural disaster, and war zones, D2C services
become the final lifeline. The lack of competition creates a single point of failure in a product
market that already serves as the last-resort option for connectivity. Given SpaceX’s current
dominance in the market, they are the only firm available today that can offer connectivity in these

limited, or unavailable.” See also Chris Dunphy, T-Mobile Announces Starlink Direct-to-Cellular Service Pricing &
Expands Beta to “Everyone” Regardless of Carrier, Mobile Internet Resource Ctr. (Feb. 11, 2025) (describing the
SpaceX/T-Mobile arrangement as a behind-the-scenes roaming agreement under which the user’s phone connects to
Starlink  satellites overhead “only when no other terrestrial cellular signal is available™),
https://www.rvmobileinternet.com/t-mobiles-starlink-direct-to-cellular-satellite-pricing-announced-expands-beta-to-
other-carriers/.
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regions. For example, Starlink and T-Mobile activated D2C services for all T-Mobile customers
(as it is generally a premium feature) after the LA wildfire and Hurricanes Helene and Milton.”

While LEO satellites are not vulnerable to natural disasters in the same way as terrestrial
infrastructure, there are a range of other vulnerabilities that can disrupt service. These include
satellite failure (experienced by 5% of Starlink satellites), collisions (with Starlink satellites
involved in 1,600 “close encounters”), and extreme space weather such as solar flares.” Given
that LEO satellites exist in constellations, a single failure can impact performance throughout the
entire network.

It is generally accepted that competition translates into telecommunications resiliency
because of infrastructure diversity and overlapping networks.” If one network fails, a competitor
can fill in the gaps.’”® This has been proven in the facilities-based market, where competition
encourages incumbents to compete on performance, reliability, and coverage. Competition in these
markets creates incentives for companies to invest in resiliency measures as a product
differentiator. The ability for competition to naturally promote resiliency has also been recognized
by the FCC. For example, the Mandatory Disaster Response Initiative (MDRI) requires all facility-
based competitors to “provide roaming to one another when a network is down” in situations of
disasters or emergencies.”” This framework is only possible with the existence of multiple
competitors in the market.

E. Entry Conditions

A Section 7 entry analysis also asks whether a new entry could restore competitive
conditions in a manner timely, likely, and sufficient to counteract anticompetitive effects of the
transaction.”® Otherwise, the entry of other firms in response to collusive pricing practices
wouldn’t serve as an effective mechanism to drive post-merger pricing practices back down to
competitive levels. Given the combined barriers of spectrum scarcity, capital intensity, dependence

73 Michael Kan, SpaceX, T-Mobile Activate Cellular Starlink in Areas Hit by LA Wildfires, PCMag (Jan. 10, 2025),
https://www.pcmag.com/news/spacex-t-mobile-activate-cellular-starlink-in-areas-hit-by-la-wildfires.

4 Zhuoyuan Li et al., LEO Satellite Network Resilience Analysis: A Focus on Critical Satellites, in Proceedings of the
2nd International Workshop on LEO Networking and Communication 13 (2024),
https://doi.org/10.1145/3697253.3697267.

75 Peter Jiang, Joe Rowsell & Stephen Schmidt, Crisis-Ready Telecom: Global Approaches to Emergency
Management in Telecommunications, 49 Telecomms. Pol’y 102914 (2025),
https://linkinghub.elsevier.com/retrieve/pii/S03085961250001 14.

76 See, e.g., Rohan Samarajiva and Shazna Zuhyle, U.N. Econ. & Soc. Comm’n for Asia & the Pac. [UNESCAP], The
Resilience of ICcT Infrastructure and Its Role During Disasters,
https://www.unescap.org/sites/default/d8files/knowledge-products/The resilience of ICT Infrastructures.pdf.

7T FCC, Wireless Network Resiliency During Disasters, https://www.fce.gov/wireless-network-resiliency-during-
disasters (last visited May 15, 2026).

8 See FTC v. H.J. Heinz Co., 246 F.3d 708, 717 n.13 (D.C. Cir. 2001) (emphasizing that “[b]arriers to entry are
important in evaluating whether market concentration statistics accurately reflect the pre and likely postmerger
competitive picture”); FTC v. Cardinal Health, Inc., 12 F. Supp. 2d 34, 55 (D.D.C. 1998); 2023 Merger Guidelines,
supra note 38, § 2.4.A.
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on third-party launch services, and SpaceX’s vertical integration, meaningful entry seems highly
unlikely. Entry here would depend on access controlled by the dominant incumbent and therefore
cannot be expected to restore competitive conditions post-merger. The most credible entrant is
Amazon, which announced its acquisition of Globalstar on April 14, 2026, which is planning to
integrate Globalstar’s 1.6/2.4 GHz Big LEO MSS authorization into its Amazon Leo (formerly
Project Kuiper) constellation.” This recent development changes the entry-conditions analysis,
but it does not ultimately defeat the case against SpaceX.

First, Amazon’s entry fails to meet the timeliness requirement. Amazon’s own filings target
D2C service for 2028, and even the deployment of its baseline broadband satellite service has
consistently faced delays.®® Amazon Leo currently has 302 production satellites in orbit despite
their original FCC commitment to deploy 1,600 by July 2026, and Amazon has already petitioned
for an extension until 2028.%! In combination with the company’s history of prior delays and
setbacks, and their dependency on SpaceX launch capability, Amazon is not poised to be a
potential, timely entrant within the typical two-year window that’s evaluated. This lack of a timely
entry, thus, will not be a competitive constraint on SpaceX’s pricing, output, or innovation within
a similar time horizon.

Even setting timeliness aside, Amazon’s entry into D2C MSS is not assured because of the
company’s material dependency on SpaceX for the launch capacity it needs to deploy its
constellation. In 2023, for example, Amazon purchased three Falcon 9 rockets to execute their
planned constellation deployment plans.®? And in early 2026, Amazon disclosed an additional
purchase of ten Falcon 9 launches in an attempt to accelerate deployment ahead of FCC milestone
deadlines.®* But as of late January 2026, six months before Amazon’s first FCC deadline to deploy
half of its 3,232-satellite constellation, Amazon had launched only 180 satellites.®* Amazon’s
history of constant operational delays, combined with its dependence on SpaceX’s launch capacity,
thus makes their entry into the D2C market even more untimely and unlikely.

7 See Press Release, Globalstar, Amazon to Acquire Globalstar and Expand Amazon Leo Satellite Network (Apr. 14,
2026), https://investors.globalstar.com/news-releases/news-release-details/amazon-acquire-globalstar-and-expand-
amazon-leo-satellite; See Andreas Rivera, Amazon Leo Acquires Globalstar: What It Means for the Starlink Rival’s
Launch Timeline, SatelliteInternet.com (Apr. 14, 2026), https://www.satelliteinternet.com/resources/amazon-leo-
acquires-globalstar/; Barney Dixon, Amazon Leo Coming to Delta Airlines from 2028, Data Center Dynamics (Apr.
2, 2026), https://www.datacenterdynamics.com/en/news/amazon-leo-coming-to-delta-airlines-from-2028/.

80 See, e.g., Kuiper Systems LLC, Application for Request to Extend or Waive Interim Milestone for the Amazon LEO
Constellation, ICFS File Nos. SAT-MOD-20210806-00095, SAT-MOD-20260129-00065 (filed Jan. 30, 2026).

81 1d.

82 See Press Release, Amazon, Amazon Secures 3 Launches with SpaceX to Support Project Kuiper Deployment, (Dec.
1,2023); see also Michael Sheetz, Amazon Buys SpaceX Rocket Launches for Kuiper Satellite Internet Project, CNBC
(Dec. 1, 2023), https://www.cnbc.com/2023/12/01/amazon-buys-spacex-rocket-launches-for-kuiper-satellite-
internet-project.html.

8  See Jeff Foust, Amazon Buys 10 More Falcon 9 Launches, SpaceNews (Feb. 2, 2026),

https://spacenews.com/amazon-buys-10-more-falcon-9-launches/.
84 1d.
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Third, Amazon’s sufficiency as a possible competitor is also doubtful. As of April 2026,
SpaceX operates over 670 D2C-capable satellites and 9,500-plus Starlink satellites while Amazon
Leo only had 302 production satellites with none currently configured for D2C. Even under an
optimistic assumption that Amazon meets its 2028 D2C target, the resulting market would be a
duopoly between two vertically integrated firms, and any remaining competition would be
immediately demoted to a partner-dependent third tier level.

A second candidate for entry is AST SpaceMobile. AST’s entry, however, also fails the
three-part standard. As an initial matter, AST does not yet operate at a commercial scale. As of
mid-2026, AST operates fewer than ten satellites, which is far less than the minimum needed to
maintain the constellation density required for persistent nationwide coverage.®® It has also not
established commercial D2C service in the United States.® In any event, AST’s deployed footprint
remains a small fraction of Starlink’s, and the company has recently faced delays with meeting its
own deployment targets.}” Like Amazon, AST is therefore unlikely to make a timely entry into the
market within the relevant two-year window.

And perhaps most importantly, AST’s commercial model, unlike SpaceX’s or Amazon’s,
is fundamentally dependent on terrestrial MNO partnerships. AST’s commercial offerings are
dependent on terrestrial MNO partnerships and not on independently held MSS spectrum. The
FCC’s April 2026 order authorizing AST’s 248-satellite-deployment plan expressly authorized
AST to provide Supplemental Coverage from Space using leased spectrum from AT&T and
Verizon.%® AST’s service is therefore delivered through Verizon and AT&T’s existing customer
relationships, making it dependent on these facilities-based carriers for access to licensed spectrum
that operates on a secondary-priority basis and for AST’s commercial distribution.?® And like
Amazon, AST also relies on third-party launch capacity (having previously launched its BlueBird
satellites on SpaceX Falcon 9 and Blue Origin New Glenn vehicles).”

85 See AST SpaceMobile, Frequently Asked Questions, https://ast-science.com/fags/ (last visited May 17, 2026)
(noting the company’s expectations of needing 45-60 satellites to offer continuous U.S. coverage); Jason Rainbow,
FCC Clears AST SpaceMobile Constellation as Launch Setback Clouds Ramp-Up, SpaceNews (Apr. 22, 2026),
https://spacenews.com/fcc-clears-ast-spacemobile-constellation-as-launch-setback-clouds-ramp-up/.

8 See AST May 2026 8-K, supra note 48, Ex. 99.1 (noting the company’s “continued momentum” towards
“commercialization efforts”).

87 See AST April 2026 8-K, supra note 48 (informing investors of AST’s April 2026 failed attempt to deploy the
company’s eighth LEO satellite).

88 Applications of AST SpaceMobile, Inc. for Modification of Authorization for a Mobile-Satellite Service System,
Order and Authorization, DA 26-391, § 1 (rel. Apr. 21, 2026), https://docs.fcc.gov/public/attachments/DA-26-
391A1.pdf.

% See AST SpaceMobile Partners with AT&T, Verizon on Broadband Coverage, Light Reading (July 1, 2024),
https://www.lightreading.com/satellite/ast-spacemobile-partners-with-at-t-verizon-on-broadband-coverage; Rachel
Jewett, Verizon Deepens AST SpaceMobile Ties With Commercial Agreement, Via Satellite (Oct. 8, 2025),
https://www.satellitetoday.com/connectivity/2025/10/08/verizon-deepens-ast-spacemobile-ties-with-commercial-
agreement/.

9 Michael Kan, AST SpaceMobile Eyes June Launch of Three BlueBirds After Satellite Loss, PCMag (May 6, 2026)
(noting the company’s plans to use SpaceX Falcon 9 rockets after their April deployment’s malfunction with a Blue
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AST, therefore, is not poised to be a timely, likely, nor sufficient entrant in the D2C market,
and cannot independently constrain SpaceX’s pricing of standalone D2C MSS service. Whatever
competitive pressure AST may eventually exert on SpaceX is ultimately diminished by the MNO-
mediated, SCS-based nature of AST’s planned service offerings.

F. SpaceX’s Likely Defenses
a. Failing Firm

SpaceX will likely argue that, especially in light of EchoStar’s financial uncertainty after
the FCC announced its investigation into the company, that EchoStar qualifies as a failing firm
whose assets would have exited the market absent the transaction. SpaceX is also likely to try
arguing that the transaction generates cognizable market efficiencies that offset its anticompetitive
effects. Both of these arguments, however, fail.

First, the failing-firm defense requires a showing that the firm would be unable to meet its
financial obligations in the near future, would not be able to reorganize successfully under Chapter
11, and has made unsuccessful good-faith efforts to elicit reasonable alternative offers that would
keep the assets in the market.”! Regarding the first element, EchoStar’s financial distress was not
imminent, as the company had cleared its November 2024 debt cliff through its September 2024
restructuring and its near-term obligations did not mature until mid-2026. Furthermore, the
proximate trigger for the spectrum sale was not insolvency, but the Carr-initiated investigation.
The FCC dismissed their EchoStar inquiry within twenty-four hours of the SpaceX deal
announcement, declaring that EchoStar was actually in compliance with the exact buildout
obligations the Commission had initially accused the company of violating.®? Those same buildout
obligations would have applied to SpaceX, as they are attached to the spectrum licenses
themselves, but the FCC also granted SpaceX’s request for a waiver going forward.”?

Moreover, EchoStar did not market the spectrum to alternative buyers. Instead, it sold to
the only two bidders SpaceX’s regulatory campaign had effectively cleared the field for. The
failing-firm defense’s good-faith-solicitation requirement exists to test whether less
anticompetitive alternatives could have preserved the assets in the market. As a last resort,
EchoStar could have put the spectrum up for auction themselves. Had EchoStar reached the point
of bankruptcy, its spectrum holdings would remain subject to FCC oversight under § 310(d) of the
Communications Act, and any transfer would have similarly required Commission approval (as

Origin New Glenn launch vehicle), https://www.pcmag.com/news/ast-spacemobile-eyes-june-launch-of-three-
bluebirds-after-satellite-loss.

91 See 2023 Merger Guidelines, supra note 38, § 3.1; Citizen Publ’g Co. v. United States,394 U.S. 131, 137-38 (1969).
92 Compare Letter from Brendan Carr, Chairman, FCC, to Charlie Ergen, Chairman, EchoStar Corp. (May 9, 2025),
https://www.sec.gov/Archives/edgar/data/1001082/000141540425000010/tmb-20250509xex99d1.htm, with Letter
from Brendan Carr, Chairman, FCC, to Charlie Ergen, Chairman, EchoStar Corp. (Sept. 8, 2025),
https://www.sec.gov/Archives/edgar/data/1001082/000141540425000045/tmb-20250908xex99d [ .htm.

93 See Applications of Spectrum Business Trust 2025-1, Space Exploration Technologies Corp., & EchoStar Corp. for
Consent to Assign Spectrum and Earth Station Licenses, Memorandum Opinion and Order, GN Docket No. 25-302,
DA 26-471 (rel. May 12, 2026); see also David Shepardson & Christian Martinez, FCC Approves EchoStar Sales of
65 Megahertz Spectrum to SpaceX, 50 Megahertz to AT&T, Reuters (May 12, 2026).
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happened with SpaceX’s purchase). The most likely path through Chapter 11, then, would have
involved either a § 363 sale subject to court-supervised competitive bidding, or a reorganization
plan in which the spectrum’s disposition would be negotiated among EchoStar, its creditors, and
the FCC. In either scenario, competitive bids would have been generated. Only after good-faith
efforts prove futile does the failing-firm defense kick in. Instead, EchoStar’s private negotiation
with SpaceX has bypassed that good-faith competitive process entirely.

b. Efficiency Defense

An efficiency defense would also likely fail. Cognizable efficiencies must be merger-
specific, verifiable, and sufficient to offset the merger’s anticompetitive effects.®* SpaceX’s
principal efficiency claim is that the transaction will put underutilized spectrum to productive use.
This efficiency, however, fails on each aforementioned element. First, it is not merger-specific, as
spectrum-leasing arrangements, joint ventures, and wholesale-access agreements would have
provided SpaceX with the same opportunity to deploy EchoStar’s spectrum without acquiring it.
In fact, the existing Starlink/T-Mobile partnership demonstrates that arrangements like these are
commercially feasible and commonplace.

Second, it is not verifiable in any relevant timeframe. The full realization of many of
SpaceX’s claimed benefits will depend on future satellite launches that may take years to
materialize. The company’s proposed efficiencies also don’t reach any level of sufficiency needed
to offset the anticompetitive effects it will have. If anything, it will further induce anticompetitive
effects by shrinking the number of potential national facilities-based carriers from four to three.
This picture is even more dire when considered in conjunction with EchoStar’s AT&T transaction.
The elimination of EchoStar as a competitor, the vertical integration and consolidation of essential
inputs in the D2C and mid-band spectrum markets, and entrenchment of SpaceX’s market
dominance, are not representative of the types of harms that can be successfully offset to justify
an efficiency defense.”

c. Single-Monopoly-Profit Defense

Lastly, it is here that SpaceX might try asserting the single-monopoly-profit (SMP) theory
as a defense by conceding their satellite-launch market dominance. A firm with monopoly power
at one level of a supply chain, the argument goes, cannot increase its profits by integrating into an
adjacent market. Because it can already extract the full monopoly rent by setting a price at the
input level (here it would be SpaceX’s launch price), downstream firms would then compete the
rest of the surplus down to cost, with consumers paying a final price that ultimately incorporates
the monopoly input price originally set by SpaceX. There is only one monopoly profit in the
vertical chain, and SpaceX would already be capturing it through its launch price. In other words,
even if SpaceX integrated into an adjacent market, it would still be capturing the same rents as it
was before because it’s still in control of the input price (which presumably hasn’t changed).

% See FTC v. H.J. Heinz Co., 246 F.3d 708, 732-36 (D.C. Cir. 2001).
% See FTC v. Procter & Gamble Co., 386 U.S. 568, 580 (1967) (“Possible economics cannot be used as a defense to
illegality.”).
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This defense, however, almost always fails.”® While SpaceX may be able to capture the
same monopoly profits regardless of which market we examine, SpaceX’s vertical integration
unlocks numerous additional opportunities that SpaceX can now pursue and which the SMP is
ultimately unable to account for. State AGs will have the opportunity to unearth all the information
they need during discovery in order to show all the ways in which the SMP defense isn’t applicable
to SpaceX’s vertical integration and overlooks related, non-monetary harms from monopolistic
practices in the D2C MSS consumer market.

The cost of launching Starlink satellites on SpaceX rockets, for example, would be at cost
to the company. While there are no exact numbers as SpaceX is a private company, Starlink would
almost certainly pay less than half of the almost $10 billion figure that Amazon is expected to pay
for its purchase of 83 launches with Arianespace, Blue Origin and United Launch Alliance.®’
SpaceX’s ability to pursue additional opportunities in comparison to their competitors is only
furthered from their ability to build out their LEO constellation at a substantially lower cost.
Vertical integration, for example, also provides SpaceX with the flexibility to prioritize their own
satellite launches over competitor payloads. It has near-unilateral authority to choose when and if
it engages in manifest deprioritization.’® Given that the D2D MSS is a new industry, this flexibility
not only enables Starlink to enter the market substantially earlier than any competitor, but it also
provides them with the incentive to slow rival entry. By assuming that a monopolist only leverages
its power to extract money, the SMP elides the monopolist’s incentive to deny rivals access to
scale.

Second, by focusing on the rents that SpaceX will extract from its customers, the SMP also
overlooks related consumer harms from SpaceX’s monopoly power that aren’t captured by the
input-price picture alone. The SMP theory fails to account for the broad range of consumer
interests that are served when competition thrives. These interests may include resiliency, national
security, and the pace of innovation (which is especially crucial in a new and growing industry).

% See Steven C. Salop, Invigorating Vertical Merger Enforcement, 127 Yale L.J. 1962 (2018) (cataloging the
restrictive assumptions on which the single-monopoly-profit theory depends and explaining why those assumptions
generally do not hold in real-world vertical mergers).

97 Pierre Lionnet, SpaceX and the Categorical Imperative to Achieve Low Launch Cost, SpaceNews (June 7,
2024), https://spacenews.com/spacex-and-the-categorical-imperative-to-achieve-low-launch-cost/ (reporting that
“Starlink launches benefit from at-cost pricing with no profit made” while external customers pay launches at a
significant markup); see also Caleb Henry, Kuiper Spending $10B on Launch Alone, Quilty Space (Apr. 22,
2025), https://www.quiltyspace.com/post/kuiper-spending-10b-on-launch-alone (analyzing Amazon’s SEC
disclosure that it expects to pay approximately $7.4 billion through 2028 for its Blue Origin and ULA launches and
an estimated additional $2.5-3 billion for its Arianespace contract).

%8 Launch manifest deprioritization refers to those occurrences where a secondary or rideshare payload is bumped
from its scheduled rocket flight or moved to a less desirable orbital trajectory by the launching firm. Typically, this
happens because the market for space access is highly constrained which forces launch providers to constantly adjust
their manifests to prioritize what they believe to be the most important payloads. Often this decision comes down to
which customers are higher-paying and those whose launch needs are mission-critical (usually the government). See
Junsub Hwang & Jaemyung Ahn, Optimal Launch Manifesting for Space Freight Forwarders, 62 J. Spacecraft &
Rockets 620 (2025) (describing manifest deprioritization as a function of multi-variable optimization over carrier
selection, launch dates, and payload deployment sequences), https://doi.org/10.2514/1.A36124.
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Regardless of whether or not SpaceX’s bottom line remains the same in the post-transaction world,
the harm faced by consumers and others reliant on their services will almost certainly be more
severe. Similarly, the SMP’s focus also ignores related economic harms resulting from a
monopolist’s control of two necessary input markets.

Vertical integration allows SpaceX to direct the development of D2C technologies and
other future related innovation in the field. D2C MSS is a dynamic, emerging market utilizing
technology that is heavily influenced by industry-adopted technical and U.S. regulatory standards.
Until very recently, D2C MSS could only be delivered through proprietary, vendor-locked
implementations because standard consumer handsets contained chips that did not support
communication on MSS frequencies. Standardized commercial consumer handset specifications
are still emerging, and SpaceX has every incentive to use its newfound market power to lobby
those standard-setting bodies and companies to adopt specifications that improve its own consumer
D2C MSS interoperability while limiting that of rivals. Influencing the technical standards an
industry adopts is already commonplace for SpaceX in the satellite launch industry.

There, SpaceX has unilateral discretion to define the technical specifications that satellites
flying on its rockets must meet. Satellites using SpaceX for launch currently must meet certain
standards relating to the physical dimensions of the rocket’s nose-cone fairing as well as ensuring
that the satellite’s electrical connectors, deployment hardware, and vibration tolerances can
withstand the launch. With control over both launch capacity and the only operational D2C-
capable constellation, SpaceX has the incentive to influence what standards ultimately prevail. It
can choose, for example, which payload designs it will support, and in doing so, SpaceX can
effectively pressure the industry to adopt the technical specifications it thinks fit. This outsized
influence goes both ways. It allows SpaceX to push for changes that would disadvantage rival
infrastructures (if any even exist) or obstruct competitor’s planned business strategies. It also gives
SpaceX the power, even if it decides not to engage in an affirmative campaign of standards
manipulation, to inhibit future innovation more broadly simply by declining to support and rival
infrastructure. In other words, SpaceX could choose to not help its competitors who are innovating.
In doing so, they would be guiding the nascent D2C MSS industry into a period of stagnation while
disadvantaging the public interest along the way.

In either case (and in the handfuls of others that will become apparent with more
information), the transaction’s presumption of illegality has already been established throughout
this Section’s earlier analysis. State AGs, therefore, remain well-positioned to develop this
evidentiary record even further through litigation to determine what additional facets cause
SpaceX’s likely SMP defense to fail under scrutiny.

IV. Potential Remedies

Having now discussed how the EchoStar/SpaceX transaction would substantially lessen
competition in the D2C MSS services market, this Section turns to the question of what should be
done about it. We consider two categories of relief States could seek under a Section 7 suit
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alongside one supplementary (and state-by-state dependent) avenue. First, Section IV.A addresses
structural remedies and explains why structural relief would be the only adequate response to the
harms identified above. Section IV.B then addresses behavioral remedies and explains why they
are likely to replicate the well-documented failures of the 2019 T-Mobile/Sprint settlement.
Finally, Section IV.C identifies state-law alternatives and analogs that State AGs could pursue in
parallel with Clayton Act enforcement.

A. Structural: Unwind or Return to Auction

The strongest available remedy is structural relief. Section 7 of the Clayton Act authorizes
courts to enjoin transactions that substantially lessen competition, and where a transaction has
already been consummated, to order divestiture or other structural relief sufficient to restore
competition. The DOJ’s 2020 Merger Remedies Manual, although formally withdrawn in 2022,
reflects long-standing agency practice that “structural remedies are strongly preferred in horizontal
and vertical merger cases because they are clean and certain, effective, and avoid ongoing
government entanglement in the market.”* We identify two structural options that are available.

First, a court could order unwinding of the consummated transaction, which would divest
the EchoStar spectrum from SpaceX and restore the pre-transaction status quo. Unwinding here
would also return EchoStar’s mid-band spectrum, preserving the company’s potential to enter the
D2C MSS market as an independent competitor. Second, a court could order divestiture coupled
with a return to public auction. Rather than restoring the spectrum to EchoStar, this remedy would
require SpaceX to relinquish the acquired spectrum to the FCC for re-licensing through
competitive bidding under Section 309(j) of the Communications Act. This remedy has the
advantage of (a) not depending on EchoStar’s continued viability as a market participant, (b)
allowing the FCC to attach buildout obligations and other public-interest conditions to the re-
licensed spectrum, and (c) creating direct opportunity for credible third-party entrants, including
Amazon and AST SpaceMobile, to acquire the input they need without having to negotiate with
SpaceX directly. Auction-based remedies have been used in other telecommunications antitrust
matters and offer a structurally clean alternative to unwinding.

Of the two, we believe that the auction remedy is best suited to the present situation.
Unwinding presupposes that EchoStar would resume its independent D2C entry plans, but
EchoStar’s corporate trajectory has been one of repeated retreat from facilities-based competition.
An auction remedy does not depend on EchoStar’s appetite for re-entry and instead opens the
spectrum to whoever values it most highly for competitive deployment.

B. The Limits of Behavioral Relief
Behavioral remedies would be inadequate to address the harms identified in Section III
because of the ongoing monitoring that must occur post-transaction. The 2019 T-Mobile/Sprint
settlement is a direct example of why these remedies tend to be ineffective. There, the DOJ

92020 Merger Remedies Manual, supra note 2, at 13.
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imposed a complex package of behavioral commitments designed to enable Dish to become a
viable fourth facilities-based competitor: a seven-year wholesale MVNO agreement, mandatory
access to T-Mobile cell sites, FCC-enforced buildout milestones, and a six-year non-disposition
lock on Dish’s spectrum. Every component of that package failed within five years.!% By 2026,
Dish’s terrestrial network ambitions were abandoned entirely, its core spectrum was sold in its
entirety, and the FCC has now waived the very buildout obligations that were meant to facilitate
Dish’s adherence to the original divestiture plan.

Behavioral remedies require the favored firm (here, Dish) to remain financially viable,
technically capable, and competitively motivated over the entire remedial period. They also require
ongoing regulatory oversight to enforce compliance, detect anticompetitive conduct by the
dominant firm, and adjust to changing market conditions. None of these conditions held in the T-
Mobile/Sprint context, and there is no reason to expect that they would hold here. A behavioral
remedy in the present case would, at best, require SpaceX to honor wholesale spectrum- or
satellite-access commitments to third-party D2C entrants on commercially reasonable terms. At
worst, it would replicate the same T-Mobile MVNO architecture that contributed to Dish’s demise.
Recognizing, however, the consistent failure of the courts and federal regulators to intervene
appropriately, we also offer a few possibilities State AGs may consider. It’s unlikely that any of
these alternatives will restore or maintain a forward-looking competitive landscape, but they
provide some opportunities for State AGs to protect those who will be disproportionately harmed
by this transaction.

C. State-Law Alternatives and Analogs

In addition to bringing suit under the Clayton Act, State AGs can pursue several state-law
avenues for engaging with the EchoStar transactions and its effects. To begin, most states have
their own antitrust statutes (which are majorly construed in harmony with federal antitrust law and
provide independent enforcement authority for the State’s AG).!°! State antitrust theories would
track the federal Section 7 case developed in Section III, but they wouldn’t require coordination
with the DOJ. State AGs can bring suit in state court under their own statutes and pursue parallel
relief.

Additionally, several states have state public utility commissions (PUCs) with review
authority over telecommunications transactions that operate independently of the FCC’s spectrum
approval process. The California Public Utilities Commission (CPUC), for example, conducted a
separate proceeding in 2019, imposed specific in-state coverage and buildout commitments on T-

100 See supra Section I; see also Press Release, EchoStar Corp., supra note 33; Jeff Baumgartner, EchoStar/Dish
Raises Doubts About ‘Ability to Continue as a Going Concern,” Light Reading (Mar. 1, 2024),
https://www.lightreading.com/5g/echostar-dish-raises-doubts-about-ability-to-continue-as-a-going-concern-.

101 See, e.g., N.Y. Gen. Bus. Law §§ 340-47 (Donnelly Act); Cal. Bus. & Prof. Code §§ 16700-16770 (Cartwright
Act); see also Marin Cnty. Bd. of Realtors, Inc. v. Palsson, 16 Cal. 3d 920, 925 (1976) (“[T]he Cartwright Act is
patterned after the Sherman Act and . . . federal cases interpreting the Sherman Act are applicable to problems arising
under the Cartwright Act.”).
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Mobile, and required the merged entity to make specific commitments to low-income
consumers.'? State AGs (and, in some states, designated consumer advocate offices) typically
participate in these proceedings as parties and can pursue in-state regulatory commitments that the
FCC’s federal licensing process overlooked. The SpaceX/EchoStar transaction’s rural-coverage
implications make state-level PUC engagement particularly important in states representing these
underserved populations.

Lastly, states can also pursue remedial action through state consumer protection law. State
unfair-or-deceptive-acts-and-practices (UDAP) statutes reach downstream conduct that affects
consumers (including deceptive marketing, billing practices, and service-quality
misrepresentations).!? UDAP statutes do not provide a vehicle to unwind the underlying spectrum
transaction, but they will likely reach the conduct most likely to harm consumers in the post-
transaction landscape. If SpaceX markets D2C services that overstate coverage, reliability, or
pricing transparency (which is likely given their constant pricing flux based on location and
network capacity), for example, states would then be able to bring suit under state UDAPs for
damages. State AGs have previously pursued multi-state UDAP coalitions against major wireless
carriers in the aftermath of the T-Mobile/Sprint merger.'%*

These state-law avenues are not exclusive of one another, and each has limitations on their
ultimate scope that warrant case-specific analysis. And even though federal preemption under 47
U.S.C. § 332(c)(3)(A) limits state regulation of wireless rates and entry, the statute expressly
preserves state authority over “other terms and conditions” of wireless service, which has
previously been interpreted to include consumer protection, billing practices, and certain public
safety requirements.'%

Conclusion

It is evident that EchoStar’s sale of spectrum to SpaceX, through a number of mechanisms,
will reduce competition in the nascent D2C MSS market, ultimately resulting in consumer harm.
First, EchoStar is no longer a potential competitor in the market. Just six weeks after EchoStar
signed a $1.3 billion contract to build its own LEO satellite constellation, EchoStar sold its mid-

192 Joint Application of Sprint Communications Co. L.P. & T-Mobile USA, Inc. for Approval of Transfer of Control of
Sprint Communications Co. L.P. Pursuant to California Public Utilities Code Section 854(a), Decision No. 20-04-
008, Application Nos. 18-07-011 & 18-07-012 (Cal. Pub. Utils. Comm’n Apr. 27, 2020); see also Cal. Pub. Utils.
Comm’n, T-Mobile-Sprint Merger Compliance, https://www.cpuc.ca.gov/industries-and-topics/internet-and-phone/t-
mobile-sprint-merger-compliance (last visited May 16, 2026).

103 See, e.g., N.Y. Gen. Bus. Law § 349 (deceptive acts and practices); Cal. Bus. & Prof. Code §§ 17200-17210 (Unfair
Competition Law); Mass. Gen. Laws Ch. 93A (Consumer Protection Act); 73 Pa. Stat. §§ 201-1 to 201-9.3 (Unfair
Trade Practices and Consumer Protection Law).

104 Press Release, N.Y. Att’y Gen., Attorney General James Secures More Than $10 Million from AT&T, T-Mobile,
and Verizon Wireless for Deceptive Advertising (May 9, 2024), https://ag.ny.gov/press-release/2024/attorney-general-
james-secures-more-10-million-att-t-mobile-and-verizon-wireless.

105 See 47 U.S.C. § 332(c)(3)(A); see Nat’l Ass’n of State Util. Consumer Advocs. v. FCC, 457 F.3d 1238, 1252-55
(11th Cir. 2006) (holding that the FCC lacked statutory authority to preempt state regulations governing the format
and content of wireless telephone bills as states retain police powers to protect consumers from fraudulent or
misleading local billing practices).
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band spectrum licenses and cancelled the contract soon thereafter. Secondly, SpaceX’s spectrum
acquisition represents a massive vertical integration. Post-transaction, SpaceX now controls MSS
mid-band spectrum and the only operational D2C LEO constellation, while simultaneously
exercising monopolist power over satellite launch capabilities. SpaceX has no incentive to lease

spectrum to potential competitors nor provide access to the remaining key inputs necessary to enter
the D2C MSS market.

Additionally, SpaceX’s ability to geographically price discriminate gives it complete
control over consumer pricing that even terrestrial facilities-based carriers can’t constrain. This
ability is not only technically feasible but extensively documented throughout SpaceX’s history as
an existing practice. The reduced competition also negatively impacts network resiliency in a
market that already serves as the last resort option for remote, disaster-stricken, and crisis-affected
areas. There are also no timely, likely, or sufficient entrants that are poised to change the near-
term competitive dynamics within the market. Amazon and AST will try, despite their lackluster
history of delays, but they ultimately rely on others for necessary inputs. Both rely on SpaceX
satellite launch capacity, and AST relies on incumbent facilities-based carriers for spectrum
access. Even assuming the timely entry of both firms, neither would be sufficient. AST only offers
SCS, which is not a substitute for MSS, and Amazon’s entry would result in the competitive
landscape becoming a duopoly (which is no better than SpaceX’s current monopoly).

After 2019, the antitrust enforcement rodeo in the telecommunications industry is all too
familiar for State AGs. They fought their hardest to prevent the T-Mobile/Sprint merger that
ultimately delivered EchoStar’s spectrum to SpaceX and AT&T. With the FCC’s approval
stamped on the sale, the only remaining hope to restore a competitive balance in this industry is
for State AGs to bring suit under Section 7 of the Clayton Act and Section 2 of the Sherman Act.
Furthermore, if they choose, states could pursue antitrust enforcement under their respective state
statutory analogs. While ultimately beyond the scope of this Paper, SpaceX’s history (and likely-
to-be-continued future) of geographical price discrimination may also provide State AGs with
separate grounds to bring suit under state consumer protection laws. Similarly, like the California
Public Utilities Commission’s separate proceedings after the T-Mobile/Sprint merger, State AGs,
in states where public utility commissions regulate telecommunications, may seek to intervene on
behalf of the low-income and rural consumers that will be disproportionately impacted by this
transaction to ensure coverage quality and pricing remain consistent.
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