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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF

STATE OF STATE, ex rel. FIRST M. LAST,
ATTORNEY GENERAL,

Plaintiff, Docket No.
V.

FIRM A and FIRM B,

Defendants.

COMPLAINT

The State of [Plaintiff State|, acting by and through their Office of the Attorney General, brings this
civil antitrust suit to enjoin the proposed acquisition of Firm B by Firm A, and to obtain equitable and other

relief as appropriate. Plaintiff State alleges as follows:
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I. NATURE OF THE ACTION

This is an action to prevent unlawful consolidation and related anticompetitive conduct in
the market for the retail sale of food and other grocery products through supermarkets in
[State].

Food is an essential good. Competition in grocery retailing directly affects the price, quality,

availability, and convenience of food and household staples for families across [State].

Defendants are among the largest supermarket operators in [State] and compete directly in

numerous local communities throughout the State.

On [Month DD, YYYY], Firm A announced it would pursue acquisition of Firm B for

[transaction amount].

The challenged transaction and related conduct threaten to substantially lessen competition,
tend to create a monopoly, and restrain trade in violation of [relevant state authority and, if
relevant, Section 7 of the Clayton Act, as amended, 15 U.S.C. § 18].

If this transaction is approved, it would eliminate substantial head-to-head competition
between Defendants, increase concentration in already concentrated local supermarket
markets, raise the likelihood of higher prices and diminished quality, reduce consumer
choice, threaten store closures, harm workers and suppliers, and increase the likelihood of

coordinated conduct among the remaining firms.

Any proposed divestiture or other purported remedy does not restore the competition that
would be lost absent a showing that the divested package is sufficient in scope, timely, likely

to succeed, and capable of creating an independent and durable competitor.

If supported by the facts, this action also challenges separate agreements or understandings
among Defendants that restrain competition, including agreements affecting labor, customer

solicitation, supply, pricing, or other competitive dimensions.

II. JURISDICTION AND VENUE

This Court has subject matter jurisdiction pursuant to [relevant state authority and, if
relevant, Section 16 of the Clayton Act, 15 U.S.C. § 26, and 28 U.S.C. {§ 1331 and 1337].

This Court has personal jurisdiction over Defendants because they transact substantial
business in [State|, operate stores and related facilities in [State|, employ workers in [State],
and the challenged conduct has caused or threatens substantial harm to trade and commerce

in [State].
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Venue is proper in this [jurisdiction (e.g., District)] under [relevant state authority and, if
relevant, Section 12 of the Clayton Act, 15 U.S.C. § 22 and 28 U.S.C. § 1391(b)(1), (c)].

Defendants conduct business within the [jurisdiction], operate stores or facilities there, and

the challenged conduct affects commerce and consumers there.

The State has authority to bring this action in its sovereign capacity through the Attorney

General pursuant to [relevant authority].

Defendants are engaged in commerce and in activities substantially affecting commerce
within the meaning of the Clayton Act, 15 U.S.C. § 18.

III. THE PARTIES

A. Plaintiff

Plaintiff is the State of [State|, acting by and through its Attorney General.

B. Defendants

Firm A is a [state of incorporation| corporation with its principal place of business in [State],

and operates supermarkets in [State] under banners including [list banners].

Firm B is a [state of incorporation| corporation with its principal place of business in [State],

and operates supermarkets in [State| under banners including [list banners|.

Collectively, Defendants operate [number] stores in [State], including [number| stores in the

local markets identified below.

Optional, if relevant: Defendant [Divestiture Buyer / Merger Sub / Affiliate] is a [entity

type] organized under the laws of [State|, with its principal place of business in [State].

IV. INDUSTRY BACKGROUND

A. Supermarkets and Other Retail Formats

Full-line stores, such as supermarkets, occupy a distinct place in retail food commerce; they
enable customers to satisfy substantially all or nearly all of their weekly grocery needs in a

single shopping trip.

Supermarkets generally offer substantial selections of bread and baked goods, dairy products,

refrigerated items, frozen items, fresh meat and poultry, fresh produce, shelf-stable foods,
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staple foodstuffs, household items, health and beauty aids, and, where provided, pharmacy

services, fuel, and alcoholic beverages.

Supermarkets typically carry a large number of stock keeping units (SKUs) and require

substantial selling space, inventory systems, labor, and supply-chain infrastructure.

Consumers rely on supermarkets for one-stop shopping, weekly stock-up trips, and

convenient access to food and household necessities.

Although other retail formats may sell some food and grocery products, they are not

reasonable substitutes for full-line supermarkets for most consumers.

Club stores, such as Costco or Sam’s Club, typically sell a narrower assortment in bulk
quantities, often require paid membership, and do not offer the same product configuration

or shopping mission as supermarkets.

Dollar stores generally carry fewer SKUS, limited perishables, and do not enable most

customers to satisfy all of their weekly grocery needs in one trip.

E-commerce and third-party delivery services do not eliminate the importance of physical
supermarkets. Online grocery offerings require a similar business model, remaining closely

tied to stores’ in-store operations, fulfillment systems, inventory, labor, and local footprint.

B. Competition in the Supermarket Industry

Modern supermarkets compete on far more than just price. They differentiate themselves
through product assortment, including local and specialty offerings, as well as through
quality, freshness, customer service, and overall store conditions. Additional points of
competition include pharmacy services, fuel rewards, private-label products, promotions, and
convenience. Retailers also compete by leveraging loyalty programs, consumer analytics, and

personalized marketing to attract and retain customers.

Beyond consumers, supermarkets compete in labor markets by offering wages, benefits,
scheduling stability, working conditions, and opportunities for advancement. They also
compete for suppliers by providing purchase volume, favorable terms, premium shelf

placement, predictable demand, and access to a broad consumer base.

V. THE PROPOSED TRANSACTION
On or about [Month DD, YYYY], Defendants proposed [merger agreement / purchase

agreement / other transaction document| pursuant to which Firm A would acquire Firm B

for approximately [transaction amount].
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If approved, the transaction would combine [description of market positions in the State,
e.g., first- and second-largest supermarket operators| and place control of numerous
overlapping stores, pharmacies, fuel centers, private-label brands, distribution assets, and

related operations under common ownership.

The transaction would also transfer to the merged firm significant competitive assets,
including consumer data, loyalty programs, category management systems, private-label

portfolios, supplier relationships, pricing systems, and local market knowledge.

In many communities, the combined firm would own the two closest or most important

supermarket competitors.

Consumers in [State] have written to express concern about anti-competitive harm such as

[Harms]. For instance, one consumer noted that they were afraid about [reasons].

If applicable, Defendants have proposed to divest certain stores, facilities, or assets to
[Divestiture Buyer|. However, the proposal does not prevent the competitive harm for the

reasons alleged below.

If applicable, and if supported by the evidence, Defendants have also entered into one or
more unlawful agreements that restrained competition between them, including [no-poach /
non-solicitation / non-compete / customer allocation / supply allocation / pricing

coordination| arrangements.

VI THE RELEVANT MARKET

A. The Relevant Product Market

The relevant product market is the retail sale of food and other grocery products through

full-line supermarkets.

Full-line supermarkets constitute a distinct form of commerce, as they enable one-stop
shopping for a broad range of food and household products and provide a full-service

shopping experience not replicated by other retail formats.

Club stores, dollar stores, convenience stores, specialty stores, and other non-supermarket
stores are not sufficiently close substitutes to constrain a hypothetical monopolist of full-line
supermarkets from imposing a small but significant and non-transitory increase in price

and/or reduction in quality.

If supported by the facts, the Court may also recognize related markets or competitive

dimensions affected by the transaction, including labor markets for supermarket workers,
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procurement markets for local products or other inputs, and markets involving pharmacy or

fuel services associated with supermarket operations.

Additionally, labor markets, procurement markets, and markets involving pharmacy or fuel
services that are associated with supermarket operations will be negatively affected by the

proposed transaction.

B. The Relevant Geographic Market

Supermarket competition is local.

Consumers typically shop at stores close to where they live, work, or travel in their ordinary

routines and generally prefer not to travel more than a few miles for groceries.

Accordingly, the relevant geographic markets are localized areas surrounding the parties’

ovetlapping stores, including but not limited to [list city areas and/or neighborhoods].

In many local areas, Defendants operate stores within the same neighborhood, city area, or

short drive time, and closely monitor and respond to one another’s conduct.

These local overlaps are sufficient to establish relevant geographic markets under [state law

and federal precedent].

Moreover, Courts and enforcement agencies commonly evaluate concentration using market

shares, the Herfindahl-Hirschman Index, and the increase in HHI caused by the transaction.

In the relevant geographic markets alleged here, the transaction would result in the
combined firm controlling a substantial share of supermarket sales and would materially

increase concentration.

In these markets, the transaction exceeds the structural presumption thresholds recognized
in the 2023 Merger Guidelines because the post-transaction HHI exceeds 1,800 points and
the transaction increases HHI by more than 100 points. Those thresholds indicate a highly
concentrated market and a significant increase in concentration, supporting a presumption

that the transaction may substantially lessen competition.

Even where a formal HHI calculation is not provided, the transaction remains presumptively
unlawful in markets where the combined firm would control more than 30% of supermarket
sales. More broadly, the transaction threatens substantial competitive harm because it
combines close competitors in many local markets and creates a danger of higher prices,

lower quality, reduced choice, and diminished competition.
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VII. ANTICOMPETITIVE EFFECTS

A. The Proposed Transaction is Presumptively Unlawful

In the local market, the transaction would result in the control of a substantial share of
supermarket sales and would materially increase concentration which is prohibited by

[Statue].

Mergers that significantly increase concentration in already concentrated markets are

presumptively unlawful.

B. Elimination of Competition Between Firm A and Firm B

Firm A and Firm B are close and direct competitors in the relevant markets. They monitor
and respond to one another’s pricing, promotions, retail strategies, and other competitive
conduct. They compete to attract consumers through product variety, fresh and local
offerings, private-label products, store conditions, customer service, pharmacy and fuel

offerings, and loyalty programs.

Firm A and Firm B also compete to attract and retain workers, procure local and regional
products, and secure other important inputs. The challenged transaction would eliminate this

head-to-head rivalry.

C. Harm to Consumets

The transaction would likely harm consumers by increasing prices for food and grocery
products, reducing promotional incentives, and weakening the competitive pressure that

currently informs retail pricing.

It would also likely reduce product variety, especially in categories where Firm A and Firm B
currently differentiate themselves, and diminish quality across important dimensions of
supermarket competition, including freshness, customer service, staffing levels, store upkeep,

and the overall shopping experience.

By eliminating an important competitor, the transaction would reduce consumer choice and,

in some communities, leave consumers with fewer meaningful supermarket alternatives.

The transaction would also increase the risk of store closures, particularly among
overlapping locations, which would further reduce access to groceries, inconvenience

consumers, and may contribute to food-access problems in affected communities.
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D. Harm to Workers

Firm A and Firm B compete for supermarket labor, including store employees, pharmacy

workers, distribution workers, and specialized personnel.

Competition between Firm A and Firm B benefits workers through wages, benefits,
scheduling options, and alternative employment opportunities. The transaction would reduce

labor-market competition and could suppress wages, benefits, or mobility.

The transaction will also increase the likelithood of layoffs, store closures, reductions in

hours, and deterioration in working conditions.

The transaction will also facilitate anti-union strategies, including closing or restructuring

stores in ways that reduce union density or bargaining leverage.

E. Harm to Suppliers

Competition among supermarket buyers benefits suppliers through better prices, broader
distribution opportunities, more transparent procurement, and incentives to invest in quality

and output.

By reducing competition among buyers, the transaction would threaten suppliers with lower
payments, fewer outlets, less favorable terms, reduced volumes, and diminished incentives to

invest.

These harms are particularly acute for local and regional suppliers that rely on supermarket

access to reach consumers.

F. Increased Likelihood of Coordinated Effects

Grocery prices are relatively transparent, and firms can observe each other’s public-facing

prices, promotions, and assortment choices through the internet.

In concentrated local markets with fewer major rivals, transparency can facilitate parallel

accommodation or coordinated behavior.

By eliminating a major competitor and increasing concentration, the transaction would
increase the likelihood that remaining firms could coordinate, expressly or tacitly, on price,

promotions, assortment, quality, or service levels.

VIII. ENTRY CONDITIONS & BARRIERS

New entry or expansion by rivals would not be timely, likely, or sufficient to offset the

transaction’s anticompetitive effects.
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Entry into full-line supermarket retailing requires substantial capital investment, access to
suitable real estate, large-format retail space, supply-chain and distribution capabilities, labor
recruitment and training, brand development, licensing, information technology, and

sufficient scale to operate successfully.

In many shopping centers and retail-zoned areas, restrictive covenants, lease provisions,
zoning constraints, or other site-specific barriers limit the ability of new grocery operators to

enter.

The difficulty of replacing closed supermarkets demonstrates that lost competition is not

easily restored.

These barriers are even greater where supermarkets include pharmacies, fuel centers, delivery

infrastructure, loyalty platforms, and private-label operations.

IX. ABSENCE OF EFFICIENCIES OR PROPOSED REMEDY

A. Efficiencies Do Not Offset Harm

Firm A and Firm B cannot justify the transaction through ordinary or speculative

efficiencies.

Any claimed efficiencies are not merger-specific, not sufficient to reverse the transaction’s

likely competitive harms, or not likely to be passed through to consumers.

In any event, a transaction that threatens severe competitive harm in numerous local markets

cannot be saved by generalized claims of scale or enhanced integration.

B. Optional, if relevant: Divestiture Does Not Cure the Competitive Harm

Any proposed divestiture is inadequate.

To restore lost competition, a divestiture must create an independent, economically viable,
and durable competitor capable of replacing the competitive significance of the assets being

lost.

The proposed package fails to meet that standard, as the divestiture assets are insufficient in
number, quality, geographic range, or operational completeness to replicate the competition

that would be lost.

The package may omit assets necessary to compete effectively, including distribution
infrastructure, inventory systems, supply contracts, private-label capabilities, pharmacy

operations, data and loyalty systems, personnel, or other operational support.
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The divestiture buyer, if any, lacks the experience, scale, track record, financial incentives,
independence, infrastructure, or local presence necessary to replace the competition

eliminated by the transaction.

The history of failed grocery divestitures demonstrates the risk to competition associated
with transferring large numbers of stores to an insufficiently established or supported

operator.

If supported by the facts, prior failed divestitures in the grocery industry, including prior
divestitures involving one or both Defendants, further undermine confidence that the

proposed remedy will succeed.

Any divestiture that leaves the buyer dependent on one of the merging parties for supply,

logistics, systems, branding, or personnel fails to restore competition.

The proposed divestiture therefore does not alleviate the transaction’s anticompetitive
prop p

effects.

X. VIOLATION ALLEGED

The Proposed Transaction, if consummated, would constitute a violation of [relevant state

authority and, if relevant, Section 7 of the Clayton Act, as amended, 15 U.S.C. § 18].

Among other things, the transaction is likely to raise grocery prices, reduce consumer choice,
diminish quality and service, eliminate head-to-head competition, increase concentration in
relevant local markets, harm workers and suppliers, increase the likelihood of coordinated

conduct, and lead to store closures and reduced access to groceries.
The proposed divestiture, if any, does not cure these harms.

XI. REQUESTED RELIEF
The Attorney General respectfully requests that:

e The Proposed Transaction be adjudged to violate [relevant state authority and, if
relevant, Section 7 of the Clayton Act, as amended, 15 U.S.C. § 18];

e Defendants be permanently enjoined from and restrained from carrying out the

Proposed Transaction;
e Plaintiff State be awarded fees and the costs of this action; and

e Plaintiff State be awarded such other relief as the Court may deem just and proper.



Dated this DD day of Month, YYYY.

Respecttully submitted,

FOR PLAINTIFF STATE OF STATE:

NAME SURNAME
Attorney General

Name Surname

Email

Name Surname

Email

Name Surname

Email

Name Surname

Email

Name Surname

Email

State Office of the Attorney General
Address Line 1

Address Line 2

City, State ZIP

Tel: (XXX) XXX-XXXX
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