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Live Nation Entertainment, Inc. (Live Nation) is a live entertainment marketing and
ticketing sales company. The company owns or controls more than sixty of the top one hundred
venues in the United States.! Its businesses include concert promotion, venue management,
ticketing, sponsorship, and advertising. Its ticketing operation is run through Ticketmaster L.L.C.
(Ticketmaster), a wholly owned subsidiary acquired by Live Nation in 2010. Ticketmaster is the
largest concert ticketing company in the United States and controls ticketing for 80% of major
concert venues.?

In May 2024, the United States filed a complaint against Live Nation and Ticketmaster
alleging monopolization of primary ticketing services markets, unlawful and exclusive dealing,
unlawful tying arrangements concerning the use of large amphitheaters and artist promotions
markets, and monopolization of the large amphitheaters and concert promotion services markets
in violation of Sections 1 and 2 of the Sherman Act, 15 U.S.C. §§ 1-2.> The Complaint highlights
how Live Nation exercises its market power in the live-event promotion market to “feed its other
high margin businesses, including Ticketmaster’s ticketing business . ...”* Live Nation locks
venues into exclusive long-term contracts with Ticketmaster, shutting down competition among
ticketing platforms.>

Ticketmaster uses its substantial market power in the primary ticketing market to foreclose
rivals in the secondary ticket market. Ticketmaster’s proprietary SafeTix technology requires
tickets originally purchased on Ticketmaster to be transferred through the Ticketmaster platform,
making it more difficult to buy and sell tickets on rival resale platforms.® By driving resale to occur
on its platform, Ticketmaster can “double dip” on fees, earning a percentage of the ticket price
each time it is sold and resold.” Since launching SafeTix in 2019, Ticketmaster’s share of the
secondary ticketing market has rapidly grown to about 33%.%

There is growing consensus that the strongest remedy for restoring competition to the
primary market is divesting Ticketmaster from Live Nation.” However, any remedy that attempts
to restore competition among ticketing platforms will need to address the secondary ticket market

! Complaint at 8, United States v. Live Nation Entertainment, Inc., 1:24-CV-03973 (S.D.N.Y. filed May 23, 2024)
[hereinafter Complaint].

2ld at3,9.

1.

41d. at23.

51d. at 36.

61d. at16.

71d. at 22.

81d. at 16.

° See, e.g., Michael A. Carrier, The Antitrust Case Against Live Nation Entertainment, 15 HARV. J. SPORTS & ENT. L.
1,79-80 (2024) (““A structural remedy also is more promising in addressing the core harms threatened by the company.
Divesting Ticketmaster would foster competition in the ticketing market and allow rivals to achieve the scale needed
to challenge the company. It would break the company’s loss-leader model that prevents other promoters from
effectively competing with Live Nation. And it would not threaten the loss of any meaningful efficiencies.”).
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as well. Ticketmaster’s largest rivals—StubHub, SeatGeek, and Vivid Seats—are primarily or
exclusively secondary ticketing market platforms. This paper proposes remedies assuming the
government prevails in its case against Live Nation, and that all allegations in the Complaint are
true, and assesses the extent to which “breaking up” Live Nation and Ticketmaster would limit
Ticketmaster’s ability to exclude rivals in the secondary market, and whether further injunctive
relief, like open sourcing the SafeTix Application Programming Interface (API), is necessary.

I. Background
A. The Current State of the Secondary Ticketing Market

Secondary tickets are tickets resold after the initial purchase from the venue or retailer. The
secondary ticket market reallocates tickets to those most willing to pay.!? Transactions range from
single tickets sold by fans unable to attend an event, to large blocks of tickets sold by repeat players
that are in the business of profiting from the secondary market. Researchers valued the global
market for secondary tickets at $2.85 billion in 2023 and expect it to grow at nearly a 10%
compounded annual growth rate for the next ten years.!! In the live concert industry, ticket prices
in the secondary market are, on average, twice as high as those in the primary market.'?

Digital platforms play a crucial role in facilitating ticket resale transactions. The platforms
are two-sided: they match ticket sellers with ticket buyers. Buyers can filter tickets by event, price,
seat location, and ticket tier (e.g., VIP, general admission, etc.). Platforms depend on indirect
network effects: the value of the platform to buyers increases as more sellers join, and the value of
the platform to sellers increases as more buyers join.!3 Platforms therefore compete to attract more
ticket buyers and sellers. They make money by imposing fees when tickets are purchased, based
on the price that the ticket seller sets.'* The largest platforms, including Ticketmaster, SeatGeek,
StubHub, and Vivid Seats, impose service fees on buyers ranging from 10-20% of the ticket price.
They also receive a commission on the seller’s revenue, usually ranging from 10-15% of the ticket
price, which the seller sets. Fees often involve dynamic pricing. For example, StubHub “[f]ees

19 Daniel A. Rascher & Andrew D. Schwarz, The Antitrust Implications of Paperless Ticketing on Secondary Markets
9 J. COMPETITION L. & ECON. 655, 667 (2013); Terrance Tompkins, An Analysis of Ticket Pricing in the Primary and
Secondary Concert Marketplace, 8 INT’L J. MUSIC BUS. RsCH. 39, 52 (2019).

W Secondary Tickets Market Size, Share, Demand, Report to 2023, STRAITS RSCH. (2024),
https://straitsresearch.com/report/secondary-tickets-market.

12 Molly Szymanski, As Resale Ticket Prices Climb, the Live Music Industry Looks for Solutions, CAP. NEWS SERV.
(Feb. 27, 2024), https://cnsmaryland.org/2024/02/27/as-resale-ticket-prices-climb-the-live-music-industry-looks-for-
solutions; NITO Ticket Resale Study, NAT’L INDEP. TALENT ORG. (2023), https:/nitolive.org/wp-
content/uploads/2024/10/NITO-Ticket-Resale-Study.pdf.

13 Paul Belleflamme & Martin Peitz, Platforms and Network Effects, in HANDBOOK OF GAME THEORY AND
INDUSTRIAL ORGANIZATION 286, 286 (Luis C. Corchon & Marco A. Marini eds., 2018).

14 How to Sell Tickets on SeatGeek, SEATGEEK (2025), https://seatgeek.com/blog/how-to-sell-tickets-on-seatgeek.
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adjust based on ticket price, time to event, updated event information, and supply and demand.”!?

Platforms also receive revenue from advertisements and enterprise partnerships. '°

The resale market is more competitive than the primary ticketing market. While
Ticketmaster occupies more than 60% of the primary ticket market,!” it has captured only a third
of the secondary market.'® The largest resale platform is StubHub, which is also the only other
platform that operates in both the primary and secondary markets, although its primary market
share is much smaller than Ticketmaster’s.!” StubHub and Ticketmaster compete with VividSeats,
SeatGeek, and several smaller, boutique firms in the secondary market.?° For the most part, venues
and artists cannot choose which platform(s) resellers use for their events.?! That said, their choice
of primary ticketing platform plays a large role in shaping how and where resale will occur. The
artist and venue therefore have a vested interest in contracting with a primary ticketing platform
that facilitates secure resale, for several reasons.

B. Benefits of a Competitive Secondary Ticket Market

A competitive secondary ticket market benefits consumers, venues, and artists/sports
teams. In the most straightforward scenario, imagine a consumer purchases a concert ticket but is
unable to attend. The primary ticketholder can sell the ticket to recoup some of their costs or even
turn a profit. Regardless of how much the ticket resells for, the venue and artist benefit from the
secondary transaction relative to having an empty seat at the concert. The venue makes more
money when the new ticketholder pays for parking, buys concessions, or purchases merchandise.??
The artist gets a better concert experience by having fewer empty seats, builds goodwill with a fan,

15 StubHub’s Fees to Buy and Sell Tickets, STUBHUB SUPPORT (2025), http.

16 See, e.g., SeatGeek, CONTRARY RSCH. (June 1, 2023), http; Vivid Seats vs. Ticketmaster in 2023: Fees, Refunds, &
More, TECH LIFE UNITY (Aug. 21, 2024), https://support.stubhub.com/articles/61000276392-stubhubs-fees-to-buy-
and-sell-tickets.

17 These sales include primary and secondary market ticket sales. Janine Perri, Event Ticketing Platforms See Growth,
as Some Metro Areas Rebound Quickly, BLOOMBERG SECOND MEASURE (July 22, 2021),
https://secondmeasure.com/datapoints/event-ticketing-platforms-competitors-ticketmaster-vivid-seats-seatgeek-
stubhub.

18 Complaint, supra note 1, at 36

19 SeatGeek, CONTRARY RSCH (June 1, 2023), https://research.contrary.com/company/seatgeek.

20 Perri, supra note 17. Other platforms for resale include Viagogo, TicketCity, Gametime, TickPick, and
TicketNetwork. Eventbrite, a small but significant competitor in the primary market, does not have a resale platform
but encourages resale of eventbrite tickets through its partner, Tixel. Aimee Griffin, How to Use Ticket Resale to Your
Advantage, EVENTBRITE (Jan. 4, 2023), https://www.eventbrite.com/blog/ticket-resale-partners-ds00.

2l Some sports teams/leagues have official resale partners meant to centralize resale for season-ticket holders. For
example, Major League Baseball has a five-year, $100 million deal with SeatGeek to act as the official, “one-click”
ticket resale platform. That said, the League expects to “negotiate a smaller deal with [StubHub] to operate in its ticket
ecosystem” too. Jabari Young, Exclusive: SeatGeek Wins 8100 Million Deal to Resell MLB Tickets, FORBES (Feb. 27,
2023, 7:00 AM), https://www.forbes.com/sites/jabariyoung/2023/02/27/exclusive-seatgeek-wins-100-million-deal-
to-resell-mlb-tickets.

22 Rascher & Schwarz, supra note 10, at 667.
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and likewise benefits from the sale of complementary goods (merchandise, albums, etc.).
Moreover, the consumer may not have purchased the ticket in the first place if she did not have
the flexibility of selling it in the secondary market. In sports, consumers are more likely to buy
season tickets if they know they have the potential to resell individual tickets later.?* The secondary
market therefore serves as insurance for consumers in the primary market.?* In this scenario, all
parties have a vested interest in having a competitive secondary ticketing market.

In another scenario, consider individuals who purchase tickets with the intention of
reselling them in the secondary market. The brokers, or so-called “scalpers,” are akin to speculators
in other goods who bear a risk when purchasing a good based on the prediction that the value of
the good (in this case, the ticket) will increase.? Despite their negative reputation, not all brokers
run professional, full-time enterprises. An ordinary fan might buy four tickets to see a concert with
his three friends. He believes the tickets are underpriced, so he buys four extra tickets and sells
them a month later at a significant markup. “Scalping” may appear to harm consumers by
decreasing the availability of lower-priced tickets on the primary market, thereby forcing them
into the more expensive secondary market. However, for high-demand events, the middlemen play
a “wait in line” function by giving consumers the flexibility to make last-minute purchases instead
of having to buy tickets to a popular event the moment they go on sale. In a time when Americans
are attending record numbers of live events?® and sell-outs are common, consumers rely on the
secondary market so they can choose the most convenient time to buy.

Tickets purchased by professional or recreational brokers do not sell out an otherwise
empty venue. However, they still serve a function of reducing deadweight loss, pushing the market
towards efficiency. Artists and teams still benefit from the “psychological frenzy” over ticket sales
and a sold-out primary market, which is helpful for their image and creates buzz for other dates
and complementary products, like albums and merchandise.?” The artist and the venue also do not
have to bear the risk of unsold tickets if the event ends up less popular than expected, for example,
because of bad weather, bad press, or (in the case of a sports event) poor results in prior games in

23 Id. at 665.
24 1d.

2 Stephen Davies, Digital Resellers: The Case for Secondary Ticket Markets INST. ECON. AFFAIRS (2018),
https://papers.ssrm.com/sol3/papers.cfm?abstract id=3853709.

%6 Matt Levin, Why are Americans Splurging on Live Music?, Marketplace (Nov. 12, 2024),
https://www.marketplace.org/story/2024/11/12/why-are-americans-splurging-on-live-music.

27 See, Stephen Happel & Marianne M. Jennings, The Eight Principles of the Microeconomic and Regulatory Future
of Ticket Scalping, Ticket Brokers, and Secondary Ticket Markets 28 J. L. & CoM. 115, 123 (2010); See also Daniel
Kahneman, Jack L. Knetsch, & Richard Thaler, Fairness as a Constraint on Profit Seeking: Entitlements in the
Market, 76 AM. ECON. REV. 728, 738 (1986) (explaining that, in the context of entertainment and sports pricing,
survey responses “‘suggest that charging the market-clearing price for the most popular goods would be judged
unfair”).
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the season.?® Given that some venues book concerts more than a year in advance, brokers give
predictability to the primary ticket market.?

C. Risks in a Secondary Ticket Market

Despite the similarities between ticket brokers and speculators in other industries, the
primary ticketing market has a unique feature that makes the resale particularly lucrative: Tickets
in the primary market are more likely to be underpriced than overpriced.>® This means that the
assumed risk of buying up overpriced tickets is low, but the upside is high. Venues, artists, and
teams would prefer to underprice tickets and have a sold-out stadium than overprice tickets and
have empty seats.>! Moreover, if prices in the primary market are set too high, they are difficult to
change. While Ticketmaster and other retailers engage in dynamic pricing, it is far easier to start
with low prices and increase them as availability decreases.?? Retailers are wary of training
consumers to wait for prices to fall.??

Some artists underprice tickets for their concerts to build goodwill with consumers and
ensure their most loyal fans can attend. This helps them sell more music and build a loyal
following, bearing in mind the longevity of their career.3* This is particularly true for high-profile
artists performing in large venues. Public perception of fairness is particularly important in the live
entertainment business because high-profile artists tend to be far wealthier than their consumers.
Consumers consider price increases to be less fair when they benefit rich agents as opposed to poor
agents.*> Consumers also know that price variability in concert ticketing is usually not reflective
of a change in costs, and attribute price changes to the artist.3°

Ultimately, the fact that tickets in the primary market are regularly underpriced makes
brokering a far less risky business than other speculative industries, such that professional firms
like Barry's Ticket Service Inc. and Ace Ticket Worldwide, Inc. build business around ticket
resale.’” Resale is so lucrative that some brokers have started selling “speculative tickets” to buyers
before tickets in the primary market have even gone on sale.® Critics of the market generally draw

28 Happel & Jennings, supra note 27, at 129-30.

Y Id. at 121.

30/d. at 121.

31 1d. at 129-30.

32 Isaias Jaramillio Rojas, Ticketmaster’s Dynamic Pricing: What It Is and How It Works, PRICEFX (July 17, 2024),
https://www.pricefx.com/learning-center/ticketmasters-dynamic-pricing-what-it-is-and-how-it-works.

33 Happel & Jennings, supra note 27, at 122.

3 1d. at 124.

3 Jd. at 125.

36 Kahneman, Knetsch & Thaler, supra note 27, at 738.

37 The National Association of Ticket Brokers has nearly 200 members. Find an NATB Member, NAT’L ASS’N TICKET
BROKERS, https://www.natb.org/find-a-member/#!directory.

38 Meagan Flynn, D.C. Concert Venues Back Bill to Crack Down on Ticket Scalpers, WASH. POST (Apr. 9, 2025),
https://www.washingtonpost.com/dc-md-va/2025/04/08/ticket-scalpers-dc-bill-anthem-ticketmaster.
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attention to three main drawbacks. First, professional brokers prevent artists from realizing their
legitimate business interest of providing loyal fans access to their concerts at reasonable prices.’
This can hurt short-term goals, like album and merchandise sales at the events, *° and long-term
career trajectories as artists look to build a sustainable following with strong public relations.
Second, brokers capture economic surplus that would otherwise go to more “deserving” artists and
fans.*! Finally, the secondary market is more difficult to oversee, resulting in counterfeit tickets
and fraud, exacerbated by technological developments.*?

D. Resale Regulation

The risks and drawbacks of ticket resale have prompted some states to adopt “anti-
scalping” laws. Some of these laws mandate licenses or registration to engage in ticket resale,
which increase transparency, protect authenticity, and ensure sellers pay taxes on their sales.*?
Others restrict the price of resale tickets.* For example, resale price may be limited to the printed
price or some percentage of/dollar amount above the printed price. > Some states and
municipalities require the owner or promoter of the event to authorize resale above the ticket price
or prohibit scalping for certain kinds of events, like athletics.*® In Pennsylvania, only licensed
ticket resellers who meet certain business-related criteria are permitted to resell tickets online
above face value.?’

New digital ticket-selling technology presents challenges for the regulation of the
secondary market. State statutes that restrict the location of ticket sale, aiming to prevent on-the-
ground brokers from selling tickets outside an event, are largely obsolete in the digital era.*®
Instead, legislation often focuses on restricting the use of software to buy tickets. For example, the
federal government’s Better Online Ticket Sales (BOTS) Act targets the use of software “bots”
that allow brokers to rapidly buy large quantities of tickets.*” This Act, and several similar state

3 Kahneman, Knetsch & Thaler, supra note 27, at 668.

40 Tompkins, supra note 10, at 44, 45 (discussing several studies that show how artists and primary ticketers may
intentionally price tickets lower because they are cognizant that they can capture more from ancillary sales of
merchandise than they would if they priced out fans with higher entry sales).

4 Id.

42 Id. at 668.

43 Matthew J. Parlow, The Law and Economics of Ticket Scalping, 68 WAYNE L. REV. 345, 354-55; 355 n.84 (2023).

4 Id. at 355.

4 Stephen K. Happel & Marianne M. Jennings, The Folly of Anti-Scalping Laws, 15 CATO J. 65, 68 (1995).

6 Id. at 68-69.

474 PA. STAT. AND CONST. STAT. ANN. § 202 (2022).

48 See Parlow, supra note 43, at 355. But cf. Tiffany Chan, Game and Concert Tickets Will Be Harder To Get Rid of
Under New Massachusetts Law, CBS (Nov. 21, 2024), https://www.cbsnews.com/boston/news/ticket-reselling-
ticketmaster-massachusetts-law, (suggesting that a proposed Massachusetts law would permit primary sellers to
restrict resale to the platform where the ticket was originally sold); H.B. 5100 § 248, 193d Gen. Ct., (Mass. 2024)
(allowing for transferability restrictions on tickets, as long as the restrictions are “clearly and conspicuously provided
to the consumer prior to purchase and the consumer acknowledges receipt of such disclosure prior to purchase”™).

¥ 15U.S.C. § 54¢ (2024).
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laws, prohibit the use of bots to aggregate ticket purchases.>® Bots present a range of challenges
beyond buying up tickets in the primary market at speeds impossible for humans.! For example,
they can harvest data from ticketing websites to give them a competitive advantage when pricing
for resale, and they can place tickets in shopping carts without buying them, artificially deflating
inventory and driving up prices for real buyers if the venue is using dynamic pricing based on real-
time demand.’? Despite the statute, which is enforced by the Federal Trade Commission (FTC),
ticket bots are still common.> “Anti-scalping” laws are generally difficult to enforce because of a
lack of resources, insufficient technology, and jurisdictional challenges posed by the online
environment.>* Ticketing platforms therefore play an important role as intermediaries who can
mitigate bot activity, fraud, and price gouging before it happens.>>

II1. Ticketmaster’s Antitrust Violations and the Secondary Market
A. Ticketmaster’s SafeTix Secondary Market Technology

Ticketmaster’s current resale platform revolves around its trademarked SafeTix
technology, which effectively prevents authenticated resale of mobile-delivery tickets except
through Ticketmaster platforms. SafeTix tickets have a barcode that rotates every fifteen
seconds; °° entry to events that use Ticketmaster as the primary market platform requires
ticketholders to download the Ticketmaster app and present the SafeTix ticket on a mobile
device.”’ Since the rollout of SafeTix in 2019, many Ticketmaster events have switched to almost
exclusively mobile entry.>® Ticketmaster allows, and facilitates, resale, exchange, and transfer of

30 Id.; see Parlow, supra note 43, at 357.

! Benjamin Fabre, Protecting the Ticketing Industry from Bots and Fraud, FORBES (June 18, 2024, 8:00 AM),
https://www.forbes.com/councils/forbestechcouncil/2024/06/18/protecting-the-ticketing-industry-from-bots-and-
fraud.

2 1d.

53 Parlow, supra note 43, at 357; see also Zachary Sturman, Where's the Consumer Harm? The BOTS Act: A Fruitless
Boogeyman Hunt, 22 VAND. J. ENT. & TECH. L. 951, 959 (arguing that the FTC should not be the enforcer of the
BOTS Act).

34 Parlow, supra note 43, at 361-62.

33 Fabre, supra note 51.

% Can I Print My Mobile Ticket and Take the Paper Ticket to Get In?, TICKETMASTER,
https://help.ticketmaster.com/hc/en-us/articles/9611493057425-Can-I-print-my-mobile-ticket-and-take-the-paper-
ticket-to-get-in.

57 Users can add their tickets to a mobile wallet, but must first download the Ticketmaster app. How do I use Mobile
Entry tickets?, TICKETMASTER, https://help.ticketmaster.com/hc/en-us/articles/9786597785617-How-do-I-use-
Mobile-Entry-tickets.

38 See, e.g., Julie Carson, SafeTix: The Game-Changer in Digital Ticketing, TICKETMASTER BUS. (Aug. 9, 2023),
https://business.ticketmaster.com/safetix-the-game-changer-in-digital-ticketing, (“The very first 100% SafeTix show
at SEC was an Ed Sheeran concert . . . Since SafeTix was enabled, mobile entry rates skyrocketed — reaching 265,000
scans at SEC venues to date, encompassing 75% of all ticket scans.”); The Power Of Digital Ticketing, TICKETMASTER
Bus. (Nov. 29, 2023), https://business.ticketmaster.com/the-power-of-digital-ticketing (“The Formula 1 Rolex
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SafeTix tickets through Ticketmaster’s platform, though these may be limited on an event-by-

event basis.*’

To sell SafeTix tickets on another platform is more complicated (though usually not
officially prohibited). Imagine a seller wants to sell tickets they purchased on Ticketmaster through
StubHub. That seller lists the tickets on StubHub and a buyer purchases them. Then, because
SafeTix is proprietary technology, the seller has to manually transfer the mobile tickets to the buyer
on the Ticketmaster platform.® Sellers also have to manually screenshot their transfer on
Ticketmaster’s website, or screenshot an email sent to them by Ticketmaster, to receive payment. 5!
The buyer, too, must create a separate Ticketmaster account.> The buyer eventually receives the
tickets, sometimes only 24 hours before the event.%® This multi-step transfer process can generate
significant confusion and inconvenience for users, and the secondary platforms have struggled to
make this process more appealing. StubHub, for example, has provided FAQs for transferring
Ticketmaster tickets, including how to debug issues, not with StubHub itself, but with
Ticketmaster—its rival platform—because challenges with sending and receiving Ticketmaster
tickets undermine its own process.® Users run into issues ranging from accessing the correct
Ticketmaster domain (users cannot accept U.S. tickets on ticketmaster.co.uk, for example, or U.K.

Australian Grand Prix demonstrated the true potential of digital ticketing, attracting a record-breaking 445K fans with
an impressive 99% mobile ticket delivery rate.”). Note that several states ban ticket-sellers from requiring
nontransferable mobile delivery, mandating that sellers provide alternative options for delivery. See, e.g., CONN. GEN.
STAT. § 53-289d (“No person shall employ an entertainment event ticketing sales system that fails to give the
purchaser an option to purchase tickets that the purchaser may transfer to any party, at any price and at any time,
without additional fees and without the consent of the person employing such ticketing system . . . a person employing
such a ticketing sales system may employ a paperless ticketing system that does not allow for independent
transferability of tickets, provided the purchaser of such tickets is offered the option, at the time of initial sale, to
purchase the same tickets in another form that is transferrable, independent of such a ticketing sales system, including,
but not limited to, paper tickets or e-tickets and without additional fees, regardless of the form or transferability of
such tickets.”).

% Resale allows for sellers to set a price higher than face value, and may have a price floor. How Do I Sell Tickets?,
TICKETMASTER, https://help.ticketmaster.com/hc/en-us/articles/967291582888 1-How-do-I-sell-tickets. Exchange
refers to Ticketmaster’s “Face Value Exchange,” which allows ticketholders to sell their tickets at face value only.
How Ticketmaster’s Face Value Exchange Works, TICKETMASTER, https://help.ticketmaster.com/hc/en-
us/articles/9781464415249-How-Ticketmaster-s-Face-Value-Exchange-Works. Transfers allow for a ticketholder to
send tickets to another person’s Ticketmaster account without payment. How do I transfer tickets?, TICKETMASTER,
https://help.ticketmaster.com/hc/en-us/articles/9612097694481-How-do-I-transfer-tickets.

80 Send or Retransfer Mobile Transfer or AXS Tickets, STUBHUB, https://support.stubhub.com/articles/61000276760.
o1 Id.

2 Accept Your Mobile Transfer Tickets, STUBHUB, https:/support.stubhub.com/articles/61000276384-accept-your-
mobile-transfer-tickets.

8 What is Delivery Delay?, TICKETMASTER HELP  CTR., https://help.ticketmaster.com/hc/en-
us/articles/9715716761233-What-is-a-delivery-delay.

% Accept Your Mobile Transfer Tickets, supra note 62.
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tickets on ticketmaster.com),% to specific error messages on Ticketmaster’s website.®® For both
the buyer and the seller, there is significant risk and inconvenience in using an alternative to
Ticketmaster to resell tickets.

In contrast, the process for buying a ticket on Ticketmaster’s secondary marketplace is
streamlined. Users can resell from the same account they used to buy a primary ticket.®’” Their
tickets available for resale will be shown on the same site as the primary market tickets sold
directly by the venue.®® Tickets are automatically and instantaneously transferred, and no further
steps must be taken by either the seller or the buyer.®’ This is a significantly smoother and easier
process. While other primary ticket sellers similarly create high switching costs,”® because
Ticketmaster has such dominance over the primary ticket marketplace, they can leverage their high
switching costs to dominate the secondary marketplace in a way that other sellers cannot (notably,
platforms like StubHub, Vivid Seats, and Tick Pick do almost no primary sales’!).

Ticketmaster’s implementation of SafeTix accelerated its efforts to expand its share of the
secondary market. The company entered the secondary ticket market in 2008 by acquiring
TicketsNow, then the second-largest ticket reseller in the country for concerts and sports events,”?
and launching specialized resale sites for sports events.”® In 2013, Ticketmaster released a new
tool, TM+, to allow fans to buy resale tickets and unsold tickets through the same interface, and
resell their own tickets. Within a year, more than 90% of events using Ticketmaster had activated
the TM+ feature.” The tool, later renamed Ticketmaster Resale, netted Ticketmaster more than
$900 million in 2014.7 By 2016, Ticketmaster had the second largest market share of ticket

65 The Event Is Today and You Don’t Have Your Tickets, STUBHUB,
https://support.stubhub.com/articles/61000276900.

% Accept Your Mobile Transfer Tickets, supra note 62.

7 1d.

8 Introducing Fan-to-Fan Resale, TICKETMASTER, https://www.ticketmaster.com/verified.

 Sell Your Tickets on Ticketmaster, TICKETMASTER, https://www ticketmaster.com/sell.

70 Third-Party Resale Tickets: Everything You Need to Know, TICKETMASTER, https://help.ticketmaster.com/hc/en-
us/articles/9781090147985-Third-Party-Resale-Tickets-Everything-Y ou-Need-to-Know.

7! Jacob Feldman, StubHub vs. Ticketmaster vs. SeatGeek: What’s the Difference?, SPORTICO (July 17, 2024),
https://www.sportico.com/business/commerce/2024/ticketmaster-vs-stubhub-sports-tickets-buying-online-
1234789624.

2 Ethan Smith, Ticketmaster Buys Major Reseller, WALL ST. J. (Jan. 15, 2008, 12:01 AM),

https://www.wsj.com/articles/SB120036522352890281.

73 Ticketmaster and the NFL jointly launched an NFL-specific ticket resale site, NFL Ticket Exchange, in 2008. Live
Nation, NFL Ticket Exchange Powered by Ticketmaster Kicks Off 2013 NFL Season, PR NEWSWIRE (Sept. 9, 2013),
https://content.equisolve.net/livenationentertainment/news/2013-09-

09 NFL Ticket Exchange Powered By Ticketmaster Kicks 124.pdf.

74 Steve Knopper, Is Ticketmaster’s New Resale Program Helping or Hurting Fans?, ROLLING STONE (May 27, 2014),
https://www.rollingstone.com/music/music-news/is-ticketmasters-new-resale-program-helping-or-hurting-fans-
56800.

75 Tianxin Zou & Baojun Jiang, Integration of Primary and Resale Platforms, 57 J. MARKETING RSCH. 659, 659
(2020).

10
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resales, but still trailed the leader, StubHub, who held about 50% of the market.”® The 2019 rollout
of SafeTix”” marked a dramatic uptick in Ticketmaster’s dominance in the resale market because
it made resale on other platforms much more difficult.”® By 2022, Ticketmaster had captured about
a third of the market.”

B. Ticketmaster Excludes Rivals in the Secondary Market

Ticketmaster’s dominance and “de facto monopoly” behavior in the resale market drew
considerable public concern even before SafeTix was launched.® In 2010, Ticketmaster settled an
FTC complaint about deceptive ticket reselling practices, enabled by its command of both the
primary and secondary markets.?! The complaint alleged, inter alia, that Ticketmaster steered
ticket buyers to the TicketsNow site—which they had acquired—without indications that it was a
resale site. Consumers then purchased tickets at prices that were sometimes double, tripe, or
quadruple face value. The settlement required them to disclose the “face value” and “resale price”
of tickets every Ticketmaster-owned website. ¥ In 2015, a district court dismissed an antitrust
complaint filed by StubHub over an exclusive ticket reseller agreement between Ticketmaster and
the Golden Gate Warriors.® The launch of SafeTix spiked a new wave of lawsuits, including
allegations of illegal “tying” of the primary and secondary ticket markets together using the
SafeTix platform.?*

Several of Ticketmaster’s practices restrict sellers’ ability to resell on other platforms. The
following subsections discuss each of these practices. Broadly, these practices raise rivals’ costs
or even completely foreclose their entry.

1. Rotating barcodes prohibit downloading or printing tickets for resale.

76 U.S. GOV’T ACCOUNTABILITY OFF., GAO-18-347, EVENT TICKET SALES: MARKET CHARACTERISTICS AND
CONSUMER PROTECTION ISSUES, 4 (2018), https://www.gao.gov/assets/gao-18-347.pdf.

77 Introducing SafeTix, Ticketmaster’s Next-Gen Encrypted Tickets, TICKETMASTER (May 22, 2019),
https://blog.ticketmaster.com/introducing-safetix-ticketmasters-next-gen-encrypted-tickets.

8 Complaint, supra note 1, at 36.

®Id.

80 By 2019, more than 15 states had passed or considered laws explicitly protecting the right to resell tickets on any
platform, and to buy paperless or otherwise transferrable tickets. Zou & Jiang, supra note 75, at 2.

81 Ticketmaster and TicketsNow Settle FTC Charges of Deceptive Sales Tactics, Refunds for Springsteen Concertgoers
Provided; FTC Warns Other Ticket Resellers, FEDERAL TRADE COMMISSION (Feb 18, 2010),
https://www.ftc.gov/news-events/news/press-releases/2010/02/ticketmaster-ticketsnow-settle-ftc-charges-deceptive-

sales-tactics-refunds-springsteen-concertgoers.

8 Id.
8 Order Granting Defendants Motion to Dismiss, StubHub, Inc. v. Golden State Warriors, LLC, No. C 15-1436 MMC,

2015 U.S. Dist. LEXIS 151188, at *4 (N.D. Cal. Nov. 5, 2015).

8 Scott Andrzejewski, Antitrust Complaints Filed Against Ticketmaster and Live Nation in California: An Overview
and Analysis, 23 U. CHICAGO Bus. L. REvV. ONLINE, https://businesslawreview.uchicago.edu/online-archive/antitrust-
complaints-filed-against-ticketmaster-and-live-nation-california-overview.
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First, by using constantly rotating barcodes, Ticketmaster prevents ticket-holders from
printing or taking screen-shots of tickets to resell them on other websites. This significantly
increases the costs for rivals, though it does not completely block their entrance into the market,
because it means that any ticket transfers must happen through the Ticketmaster app, even if sale
and payment happen through a third-party platform. As described in the previous section, such
transfer is possible, but significantly more challenging.®> This added inconvenience for customers
caused by requiring actual ticket transfer to occur through Ticketmaster serves as a “cost” to
alternative resellers that makes it artificially challenging to effectively compete.

Ticketmaster uses the rotating barcodes to increase consumer confidence in their own
resale platform, while decreasing consumer confidence in alternative secondary marketplaces.
Ticketmaster argues that the rotating barcodes increase consumer confidence in resale tickets,
which tends to be low,® by ensuring that resellers can only sell each ticket once. Other ticket resale
platforms cannot upload, verify, and sell this rotating barcode ticket (the “SafeTix” ticket), and
therefore cannot guarantee legitimacy of the tickets—the most they can do is offer money-back
guarantees or similar tickets in the event that the reseller does not transfer a legitimate ticket.®’
Ticketmaster claims that these safeguards offered by its competitors are insufficient, saying
“[o]ther sites may offer a money back guarantee or ‘comparable’ seats if something goes wrong.
But with us, even tickets transferred or resold to you are 100% verified and issued in your name
so they can't be counterfeited.”®® Ticketmaster thus uses the barcode system to undercut the
legitimacy of its competitors while increasing the appearance of its own trustworthiness, creating
an unavoidable costs for rivals.

2. Ticketmaster explicitly discourages resale through other platforms by suggesting
tickets may be counterfeit.

Ticketmaster provides explicit warnings against using alternative ticket resale sites,
largely charging that the tickets will not be authentic, which further increases the legitimacy costs
rivals face.® Their purchase policy states: “Because we do not guarantee the authenticity of tickets
purchased from any non-authorized third party reseller (such as brokers or individuals), we
recommend that you purchase tickets directly through us, through authorized partners, or from the

8 Supra text accompanying notes 80-83.

8 Andrew Gallant, Consumer Confidence in Resale Ticket Purchases Is Low Amid Busy Live Event Season, CIVIC
Sci. (June 13, 2023), https://civicscience.com/consumer-confidence-in-resale-ticket-purchases-is-low-amid-busy-
live-event-season.

87 See, e.g., Are My Tickets Real?, STUBHUB, https://support.stubhub.com/articles/61000276344-are-my-tickets-real.
8 Verified Tickets, TICKETMASTER, https://www.ticketmaster.com/verified.

8  See, eg, id; see also Purchase Policy, TICKETMASTER, https:/help.ticketmaster.com/hc/en-
us/articles/10465798887953-Purchase-Policy (“Tickets that are obtained from unauthorized sources, and not directly
through our Site, may be lost, stolen, or counterfeit, and, if so, are void.”).
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venue box office to ensure ticket authenticity.””® They place this heading directly under the
heading of “Unlawful Resale of Tickets; Promotions,” further underscoring their claims that using
other resellers is unwise, and suggesting it may even be unlawful (though the corresponding text
does not, and cannot, state that third-party resale is per se unlawful).’!

Notably, Ticketmaster explicitly connects this advantage for verification to their status as
the primary ticket seller. They advise consumers to avoid counterfeit tickets by using “official
sources,” saying:

Buy your tickets from official sources: the venue, the box office; the primary
ticketer (like Ticketmaster); if it is a Live Nation show then LiveNation.com and
the Live Nation mobile app; bands official fan clubs; and official resale
marketplaces, such as NFL TicketExchange, NBATickets.com, NHL
TicketExchange, and any ticket offered on Ticketmaster’s resale platform. This will
ensure that your tickets will be authentic.®?

Every one of the resale sites they recommend is owned or managed by Ticketmaster, which
provides official “Ticket Exchange” platforms for all three sports leagues,® and, obviously, is the
same company as Live Nation.

Ticketmaster has previously been investigated for the practice of explicitly discouraging
consumers from using competitors to resell tickets and has made concessions that involve changing
their language about resale on their platforms in non-U.S. regions. For example, Ticketmaster’s
dominance over resale in the Netherlands resulted in an antitrust investigation in that country.®* In
response, Ticketmaster made several commitments to increase consumers’ ability to resell through
alternative platforms.®> This included a requirement that Ticketmaster explicitly inform consumers
and other platforms about the ability to use Ticketmaster to transfer tickets after selling them on

% Purchase Policy, TICKETMASTER, https://help.ticketmaster.com/hc/en-us/articles/10465798887953-Purchase-
Policy.

.

2 Keep it Real with Ticketmaster Verified Tickets, Blog, TICKETMASTER (Nov. 21, 2014),
https://blog.ticketmaster.com/keep-it-real-ticket-buying-tips.

9 FAQ, NBA TICKETS, https://nbatickets.nba.com/faq (“Ticketmaster is the official ticketing partner of the NBA.
Ticketmaster provides the transactional engine that most of the NBA teams utilize. NBATickets.com provides links
to Ticketmaster for each team that utilizes Ticketmaster, and to the respective primary ticketing partner for each team
not utilizing Ticketmaster.”); Ticketmaster’s Official Fan-to-Fan Marketplaces, TICKET EXCHANGE BY
TICKETMASTER, https://www.ticketexchangebyticketmaster.com (stating that Ticketmaster is “a fan-to-fan ticketing
marketplace that’s the official resale home to the NHL, NBA, WNBA, US Open and college sports, including the
College Football Playoffs.”).

9% Commitments Made by Ticketmaster: Consumers Have a Choice in Resale Platforms Again, AUTH. FOR
CONSUMERS & MKTS., https://www.acm.nl/en/publications/commitments-made-ticketmaster-consumers-have-
choice-resale-platforms-again.

% Id.
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another platform.® Ticketmaster’s Dutch website now has a page for “How can I resell my ticket
via a different ticket resale platform?” and a walkthrough of the ticket transfer tool.”” No such
system has been implemented on the U.S. website. Ticketmaster continues to raise the legitimacy
costs of rivals by underscoring that they cannot verify tickets, because they are not the primary
seller.

3. Ticketmaster delays ticket delivery to discourage resale.

Ticketmaster further discourages resale by delaying the delivery of tickets.”® Ticketmaster
expressly explains its ticket delivery delay as a tool to prevent resale, though framed as an effort
to combat both resellers and scalpers. * (Ticketmaster does not explain the impetus behind
combatting legitimate resellers). Ticketmaster also explicitly uses ticket delays to ensure
compliance with their policies, opening up the possibility that they may refuse to deliver tickets
that are resold above face value or below a price floor on other sites.!? Additionally, Ticketmaster
has also occasionally delayed ticket transfers to prevent resale on other platforms via external
payment and transfer on Ticketmaster.'%! This policy has been flagged by the New York State
Attorney General’s office as a possible concern that prevents legitimate resale.!?? In particular, the
New York State Senate Committee on Government Investigations and Government Operations

% Id.

% How Can I Resell My Ticket via a Different Ticket Resale Platform?, TICKETMASTER,
https://help.ticketmaster.nl/hc/en-us/articles/17166411747985-How-can-I-resell-my-ticket-via-a-different-ticket-
resale-platform.

%8 See Eric Schneiderman, Obstructed View: What’s Blocking New Yorkers from Getting Tickets, OFF. OF THE N.Y.
ATT’Y GEN. 10, https://ag.ny.gov/sites/default/files/reports/Ticket Sales Report.pdf.

% What is Ticket Delivery Delay (TDD)?, TICKETMASTER, https://help.ticketmaster.sg/hc/en-
us/articles/7623940875409-What-is-Ticket-Delivery-Delay-TDD (“The purpose of implementing a ticket delay is to
prevent scalpers or resellers from quickly purchasing many tickets and reselling them at inflated prices.”); I Can See
My Order but Cannot Download My Tickets. What Now?, TICKETMASTER, https://help.ticketmaster.be/hc/en-
us/articles/14120216659089-1-can-see-my-order-but-cannot-download-my-tickets-What-now (“A delivery delay is
used to avoid unethical secondary ticketing and fraudulent resale.”). Note that secondary resale sites like StubHub
claim that Ticketmaster uses terms like “scalpers” to broadly justify efforts to curb resale on other platforms, while
simultaneously lobbying against ticket transparency, transferability, and competition acts that aim to address scalpers.
Jem Aswad, StubHub Slams Live Nation’s ‘Anything But Fair’ FAIR Ticketing Act Proposal, VARIETY (Feb. 27,2023,
10:00 PST), https://variety.com/2023/music/news/stubhub-slams-live-nation-fair-ticketing-act-1235537266 (“Ticket
transferability laws that empower consumers in the ticket buying transaction have long had the support and advocacy
of consumer groups. LNE and TM’s regular opposition to these laws and their frequent use of derogatory terms like
“scalper” are a veiled attempt to maintain the control they’ve had over consumers and cover up their own willful
failures in helping to enforce existing statutes like the BOTS Act that go after bad actors.”).

100 See, e.g., Jem Aswad, Ticketmaster Attempts to Block Olivia Rodrigo Scalpers With 72-Hour Rule, VARIETY (Sept.
22, 2023, 1:15 PST), https://variety.com/2023/music/news/ticketmaster-block-olivia-rodrigo-scalpers-72-hour-
1235732837.

101 Canadian Press, Ticketmaster Changes Taylor Swift Ticket Transfer Rules Amid Reported Ticket Thefts, CBC (Oct.
8, 2024), https://www.cbc.ca/news/business/ticketmaster-taylor-swift-1.7346088.

102 See Schneiderman, supra note 98, at 10.

14



DRAFT

published a report suggesting that there are “restraints of trade” in a “supposedly open market”
caused by “delayed delivery of PDF versions of resold tickets.”!%3

4. Ticketmaster threatens to cancel season tickets that are resold on other platforms.

There are allegations that Ticketmaster fully blocks rivals from the resale market for certain
season tickets. In a 2015 lawsuit, StubHub sued Ticketmaster over a partnership with the Golden
State Warriors, where Ticketmaster required both primary and secondary tickets to be sold on
exclusively on Ticketmaster’s platform, threatening ticket holders who resold seats on sites other
than Ticketmaster with cancellation of their tickets, or being barred from purchasing playoff tickets
and season packages.!** In particular, StubHub alleged that season ticketholders were threatened
not to use alternative resale sites.!® The complaint alleged that “[i]f you are a Warriors fan and
you want season tickets, you have one choice: buy them through Ticketmaster.”!% Ticketmaster
did not contest the validity of these factual claims.!?” Indeed, a similar lawsuit where a
Ticketmaster partner—here, the New England Patriots—sued StubHub for allowing resale of
season tickets explicitly complained that this was a violation of their arrangement with the Patriots
to exclusively permit resale via their Ticketmaster TicketExchange.'”® The Patriots additionally
complained that StubHub did not publish the location of said resale seats, which inhibited their
ability to void those season tickets.'” This type of behavior constitutes a total block of the rival’s
ability to compete on certain types of ticket resales, including season ticket resales.

103 Committee on Investigations and Government Operations, Final Investigative Report: Live Event Ticketing
Practices, NY. STATE SENATE 14 (May 18, 2021),
https://www.nysenate.gov/sites/default/files/article/attachment/nys_senate igo committee report -
_live_event_ticketing practices.pdf.

104 Complaint, StubHub, Inc. v. Ticketmaster L.L.C., No. 3:15-cv-01436 (N.D. Cal. filed Mar. 29, 2015); Andres F.
Gonzalez, Antitrust Playoff Contenders: StubHub Takes on Ticketmaster, Blog, THE JEFFREY S. MOORAD CTR. FOR
THE STUDY OF SPORTS L. (Aug. 28, 2015),
https://www 1.villanova.edu/villanova/law/academics/sportslaw/commentary/mslj_blog/journal archives/2015/0828.
html.

105 Complaint, StubHub, Inc. v. Ticketmaster L.L.C., No. 3:15-cv-01436 (N.D. Cal. filed Mar. 29, 2015).

106 14, at 2.

107 See Gonzalez, supra note 104. The case was dismissed when the District Court judge did not accept StubHub’s
premise that the primary and secondary ticketing markets are two separate markets. Darren Rovell, Stubhub's Antitrust
Lawsuit Against Warriors, Ticketmaster Dismissed, ESPN (Nov. 5, 2015),
https://www.espn.com/nba/story/ /id/14063815/stubhub-antitrust-lawsuit-golden-state-warriors-ticketmaster-
dismissed.

108 Bric Schroeder, Josh Fisher, John Orbe & John Bush, 4 Brief Overview on Ticket Scalping Laws, Secondary Ticket
Markets, and the StubHub Effect, 30 ENTERTAINMENT & SPORTS LAWYER 1, 26 (Nov. 2012),
https://www.bclplaw.com/a/web/69355/ESL-v030n02-Sum12-Scalping.pdf.

19 74, In litigation, the Patriots further sought to compel StubHub to provide a list of all season ticketholders who had
resold seats on their platform, “for its own other allegedly legitimate uses such as cancelling season tickets of
‘violators.”” Memorandum and Order on Motion to Compel Production of Documents and for Protective Order, N.P.S.
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5. Ticketmaster has instructed venues to bar consumers who bought resold tickets on
platforms other than Ticketmaster.

In several instances, Ticketmaster has worked with venues to create blocks that go beyond
targeting season ticket-holders, instructing venues to only accept tickets purchased through
Ticketmaster. In December 2024, the Desert Diamond Arena, which was hosting a Billie Eilish
concert, refused to allow consumers who had purchased their tickets from StubHub or other
secondary marketplaces like SeatGeek, rather than the Ticketmaster app, to pick up their
wristbands for the event.!''? In September 2024, Ticketmaster released tickets for an Oasis concert
in Edinburgh with “strict rules” specifying that tickets bought from third parties—other than
Ticketmaster and a second site, Twickets—could be canceled.!!'! In 2023, Taylor Swift’s promoter,
AEG, announced that fans who bought tickets to concerts in the United Kingdom and Ireland
through sites other than Ticketmaster or AXS would not be admitted to venues, and the tickets
themselves would be canceled.''? (Notably, AEG later claimed that they were required to work
with Ticketmaster because of the company’s exclusive deals with most of the venues that Swift
visited.'!®) These arrangements amount to complete blocks; as long as a venue cooperates with
Ticketmaster, consumers cannot use competing platforms.

6. Ticketmaster’s default integration discourages seeking out competitors.

L.L.C. v. Stubhub Inc., 2007 WL 2367748 (Mass. Super. Ct.). The parties settled out of court. Colman Herman &
Bruce Mohl, Patriots, StubHub FEnd Legal Battley, COMMONWEALTH BEACON (July 14, 2009),
https://commonwealthbeacon.org/uncategorized/patriots-stubhub-end-legal-battle.

119 See Ashley Holden, Dozens of fans left concerned about tickets for the Billie Eilish concert, ABC15 (Dec. 13,
2024), https://www.abcl5.com/news/region-west-valley/glendale/dozens-of-fans-left-concerned-about-tickets-for-
the-billie-eilish-concert.

1 See Katie Williams, Oasis Murrayfield Edinburgh: Resale Tickets Available After Fans Miss Out, EDINBURGH
LIVE (Sep. 2, 2024), https://www.edinburghlive.co.uk/best-in-edinburgh/oasis-murrayfield-edinburgh-resale-tickets-
29852671, Event Information: Oasis, TICKETMASTER, https://help.ticketmaster.co.uk/hc/en-
us/articles/27835114840977-Oasis (“Ticketholders can resell their tickets from Monday 2" September through
Ticketmaster or Twickets only. The tour has put this policy in place to cap ticket resale prices to combat price inflation
and prevent ticket touting and bots. Selling tickets on unauthorised resale platforms breaches the promoter’s terms
and conditions and may result in those tickets being cancelled. Therefore, they strongly recommend buying and selling
tickets only through Ticketmaster or Twickets.”).

112 Bridie Pearson-Jones, Urgent Warning for Taylor Swift Fans as Her Promoter Says All Resold Tickets Bought So
Far Will Be Cancelled, DAILY MAIL (July 27, 2023), https://www.dailymail.co.uk/femail/article-12344431/eras-tour-
ticketmaster-Taylor-Swift-axs-resold-tickets-cancelled-aeg.html.

113 Sarah Witten, Taylor Swift’s Tour Promoter Says It Had No Choice but to Work with Ticketmaster, CNBC (Nov.
22, 2022, 1:04 p.m. EST), https://www.cnbc.com/2022/11/22/taylor-swift-tour-promoter-had-to-work-with-
ticketmaster.html.
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Finally, Ticketmaster lists resale tickets in the same page/interface as primary market
tickets.!'* Therefore, when buyers notice tickets have sold out on the primary market, they do not
need to seek out a secondary market platforms separately—they’re already seeing Ticketmaster’s
resale tickets. This default integration prevents competing platforms from obtaining customers, as
research has shown that consumers prefer to stick with defaults rather than make an active
choice.!®

Ultimately, Ticketmaster’s practices leverage its dominance in the primary ticketing
market to exclude rivals’ access to both brokers and buyers in the secondary market. These
behaviors largely amount to “platform annexation,” a practice where a platform strategically uses
tools to restrict its users from operating on other platforms.!'® For example, an application might
make its own software incompatible with software that enables users to also use a rival digital
platform.'!"” In fact, that’s exactly what Ticketmaster is doing by requiring users and sellers to
conform to SafeTix’s forcing mechanisms: its rotating barcode, the Ticketmaster account
requirement, and the Ticketmaster app download requirement. In turn, Ticketmaster hinders its
brokers’ access to its rivals’ platforms.

Ticketmaster justifies the use of SafeTix as a way of preventing fraud, combating scalping,
and aligning with the requests of the artists. As discussed above, SafeTix’s rotating barcode
prevents resellers from selling the same ticket more than once; this can increase confidence in
resale tickets, which tends to be low.!!® Ticketmaster also points to their resale limitations as a way
of aligning with the artists’ pricing decisions and preventing scalpers from capturing the surplus.!!”
There are economic reasons for artists or sports teams to sell tickets below the market value.
Artists may favor ticket scalping laws because they do not want resellers jeopardizing fans’
goodwill or reselling at such prices it cuts into their ancillary revenue streams of at-stadium

120

"4 What Is The Interactive Seat Map and How Do [ Use It?, TICKETMASTER HELP CTR.,
https://help.ticketmaster.com/hc/en-us/articles/9786899270545-What-is-the-interactive-seat-map-and-how-do-I-use-

1it.

S In United States v. Google, LLC, the district court found that system defaults can have anticompetitive effects in
the online search context. 678 F. Supp. 3d 48 (D.D.C. 2023). For discussion about the behavioral economics of
“defaults,” see Cass R. Sunstein, Choosing Not to Choose, 64 DUKE L.J. (2014); and John Beshears, James J. Choi,
David Laibson & Brigitte C. Madrian, Active Choice, Implicit Defaults, and the Incentive to Choose, 163 ORG.
BEHAVIOR & HUMAN DECISION PROCESSES 6 (2021).

116 Susan Athey & Fiona Scott Morton, Platform Annexation, 84 ANTITRUST L.J. 677 (2022).

17 See id. at 679.

118 See supra note 86.

119 See Mark J. Perry, Ticket Scalping: A Market That Only Exists Because Musicians Under-supply and Under-price
Tickets to Their Concerts, AEI (July 4, 2016), https://www.aei.org/carpe-diem/ticket-scalping-a-market-that-only-
exists-because-musicians-under-supply-and-under-price-tickets-to-their-concerts; Dan Wall, The Truth About Ticket
Prices, Blog, TICKETMASTER (Feb. 29, 2024), https://blog.ticketmaster.com/the-truth-about-ticket-prices.

120 See Parlow, supra note 43, at 348 (finding “professional sports teams, despite otherwise being profit maximizers,
sell their tickets at a face value that is less than what the market would bear” because they also place value on vendor
sales at the event, building loyalty, and not alienating the fanbase).
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purchases —that is, fans do not spend as much money on food, drink, and souvenirs at the event.'?!

Ticketmaster argues that it gives artists the freedom to set their own prices. '

I11. Proposed Remedies

This Section turns from identifying anticompetitive behavior, to discussing several
possible remedies for the anticompetitive effects of that behavior. A structural remedy to break up
Ticketmaster’s monopoly in the resale market must consider ways to prohibit anticompetitive
conduct, restore competitive conditions, and deter future violations'?* while preserving the parts
of the existing system that do serve the interests of the artists, venues, and consumers. This section
considers two possible remedies. The first is a complete divestiture of Ticketmaster from Live
Nation. The second is requiring that Ticketmaster makes its SafeTix tickets interoperable with
other resale platforms by mandating that Ticketmaster provide royalty-free licenses to its
competitors. This Section pays particular attention to whether divestiture will restore competition
in the secondary market, even if it succeeds in restoring competition in the primary market. It also
proposes that royalty-free licenses, in conjunction with divestiture, will help restore competition
to the secondary market.

A. Live Nation-Ticketmaster Divestiture

One possible structural remedy is the complete divestiture of Ticketmaster from Live
Nation.'?* The government has reaffirmed divestiture as a remedy for illegal mergers.'?*> A court-
mandated breakup would disentangle Live Nation’s business model, activities, and revenues from
those of Ticketmaster. Live Nation would no longer be able to use its control over artist touring
and venue contracts to foreclose rival ticketing companies and deter market entry.!?® Presumably,
the duo’s long-term exclusive contracts would be struck down,!?” allowing rival ticketers to
compete for contracts venues, and ultimately bringing down ticket fees for consumers in the

primary market.

121 [d

122 The extent to which this is true is still the subject of some debate. The DOJ complaint indicates that Ticketmaster
has a very significant role in controlling ticket prices. Complaint, supra note 1, at 45.

22 Thomas O. Barnett, Section 2 Remedies: A Necessary Challenge, DEP’T. OF JUST. 2 (Sept. 28, 2007),
https://www.justice.gov/atr/file/519221.

124 Complaint, supra note 1, at 104.

125 See Cal. v. Am. Stores Co., 495 U.S. 271, 281 (1990); Schine Chain Theatres v. United States, 334 U.S. 110, 128-
29 (1948); see also Third Amended Final Judgment, United States v. Bazaarvoice, Inc., No. 13-cv-00133-WHO (N.D.
Cal.), ECF No. 286 (Dec. 2, 2014).

126 Complaint, supra note 1, at 102-104.

127 Id
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This Section will assess whether breaking up Ticketmaster and Live Nation is likely to
correct the merger’s monopolistic conduct in the primary market and, if so, whether those effects
will prevent Ticketmaster’s exclusionary conduct in the secondary market.

1. Divestiture as a Remedy for Monopolization of the Primary Market

As in other merger breakups, full divestment would likely address Live Nation’s unlawful
monopolization of the primary ticket market.'?® Divestiture is a more successful route to pursue
than behavioral injunctions because it is clear, complete, and easier to monitor compared to
behavioral remedies.'? Divestiture remedies are especially justifiable in intellectual markets (as
opposed to physical capital) because intangible assets are difficult to monitor.!3® For example, the
divestiture remedy in United States v. AT&T was chosen, in part, because it was a clearer remedy

to implement and monitor.'3!

In some cases, divestiture has been the only practical remedy to restore economic
competition in less-tangible markets,'3? particularly when the company benefits from network
effects. Network markets exist when the product or service value increases as the user base
increases, developing a winner-takes-all mechanism. This was the case in United States v.
Microsoft Corp., where any consumer benefit relied on the tech giant’s “interconnected web of
fixed infrastructure.” '3* Benefits to users of Microsoft’s operating system and its software
increased as more developers built software for Microsoft’s OS. As a result, the cost to users of
switching out from any part of Microsoft’s infrastructure only increased as the company gained
more market share and added more technological layers.!** Along with market lead, path
dependency, and consumer lock-in, Microsoft’s operating system-software bundle facilitated
market dominance. The court ultimately adopted the government’s divestiture proposal and
ordered Microsoft to divide the company vertically into two firms, although a settlement occurred
before the divestiture materialized. 3> A breakup was the court’s preferred remedy to end
Microsoft’s exclusionary conduct and produce competition—it eliminated the company’s

128 Katherine Van Dyck & Lee Hepner, The Case Against Live Nation-Ticketmaster, ECONOMIC LIBERTIES (Jan.
2024), https://www.economicliberties.us/wp-content/uploads/2024/01/20240104-AELP-Livenation-Brief-
FINAL.pdf.

129 See FED. TRADE COMM’N, PUBLIC STATEMENT: THE EVOLVING APPROACH TO MERGER REMEDIES (2000) (stating
that “divestiture is certainly an easier remedy to impose and monitor”).

130 Howard A. Shelanski & J. Gregory Sidak, Antitrust Divestiture in Network Industries, 68 U. CHI. L. REV. 1, 4
(2001) (“[E]conomists argued that aggressive divestiture remedies are more justified in markets characterized by
intellectual rather than physical capital.”).

131 See Shelanski & Sidak, supra note 130.

132 Id. at 4; see United States v. Microsoft Corp., 97 F. Supp. 2d 59 (D.D.C. 2000); United States v. National Lead
Co., 332 U.S. 319, 348 (1947).

133 See United States v. Am. Tel. & Tel. Co., 552 F Supp 131, 142 n.42 (D.D.C. 1982), aff’d sub nom. Maryland v.
United States, 460 U.S. 1001 (1983); Shelanski & Sidak, supra note 130, at 51.

134 Microsoft Corp., 97 F. Supp. 2d 59 (D.D.C. 2000).

135 Id
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incentives to lock in its users and allowed new entrants into “cross platform” technological
infrastructures.

Like Microsoft used its operating system dominance to force original equipment
manufacturers into pre-installing its browser, Live Nation uses its market power to compel venues
to sell on Ticketmaster.!3® Complete divestiture would eliminate Live Nation’s ability to require
venues, artists, and users to use Ticketmaster, allowing rival platforms and new entrants to compete
for the best ticketing-technology.

At the same time, concerns persist about the suitability of divestiture as a remedy at all.'3’
A breakup’s success depends on the market’s ability to self-correct the problem after divestiture. '8
Even if the divestiture is “successfully” carried out, barriers to a competitive market remain. And
as a result, divestitures frequently fail in their remedial job. In 2017, the FTC conducted a study
of fifty mergers, 87% of which were remedied by divestiture, and exposed that a hefty 17% of
them failed to restore the pre-merger level of competition.’*® Our focus in this section is the

potential effects of divestiture on the secondary market.
2. Divestiture as a Remedy for Exclusionary Conduct in the Secondary Market

While considering whether divestiture will restore competition in the primary market,
courts should also consider whether it will also restore competitive conditions in the secondary
market. Ticketmaster’s market power in the primary market is correlated with its ability to exclude
rivals in the secondary market. However, secondary market transactions involve different, but

136 OFF. OF PUB. AFFS., U.S. DEP’T OF JUST., Press Release 24-653, Justice Department Sues Live Nation-Ticketmaster
for Monopolizing Markets Across the Live Concert Industry (Feb. 6, 2025),
https://www justice.gov/archives/opa/pr/justice-department-sues-live-nation-ticketmaster-monopolizing-markets-
across-live-concert (“The flywheel is Live Nation-Ticketmaster’s self-reinforcing business model that captures fees
and revenue from concert fans and sponsorship, uses that revenue to lock up artists to exclusive promotion deals, and
then uses its powerful cache of live content to sign venues into long term exclusive ticketing deals, thereby starting
the cycle all over again.”).

137 See Chris Sagers, The Limits of Divestiture as an Antitrust Remedy, N.Y. TIMES (Feb. 14, 2017),
https://www.nytimes.com/2017/02/14/business/dealbook/the-limits-of-divestiture-as-an-antitrust-remedy.html
(“Ultimately, an overstated defense of the divestiture remedy may reflect the single oldest criticism of antitrust law.
Preserving a remedy that allows the agencies to show that they are doing something, without actually taking
meaningfully aggressive action, maintains a political compromise both sides can live with.[] The public gets apparent
protection from monopoly, while industry is left with pretty much what it wants.”)

138 Herbert Hovenkamp, Structural Antitrust Relief Against Digital Platforms,7 U.PA. J.L. & INNOVATION 57 (2024).
139 In evaluating the 50 orders, the study considered a remedy to be successful only if it maintained or restored
competition in the relevant market. FED. TRADE COMM’N, THE FTC’S MERGER REMEDIES 2006-2012: A REPORT OF
THE BUREAUS OF COMPETITION AND EcoNomMmIcs (2017),
https://www.ftc.gov/system/files/documents/reports/ftcsmerger-remedies-2006-2012-report-bureaus-competition-
economics/p143100 ftc_merger remedies_2006- 2012.pdf.
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related parties: a broker and a buyer, as opposed to an artist/venue and a buyer. These create new
anticompetitive concerns absent in the primary market. !4

First, Live Nation currently retains control over Ticketmaster’s secondary market
operations, reinforcing its vertically integrated dominance.!#! At the same time, SafeTix fortifies
Live Nation’s power over its rivals,'#> while Live Nation maintains access to exclusive consumer
data.!®3 If implemented effectively, a divestiture could curb the anticompetitive advantages that
stem from the vertical integration between the primary and secondary ticketing platforms.
Separating Ticketmaster’s resale operations from Live Nation’s market dominance would
eliminate the structural incentives to privilege its own secondary marketplace. Theoretically, such
a separation would reduce the unfair economic advantage Live Nation derives from its indirect
control over Ticketmaster’s resale pathways, while lessening Ticketmaster’s market dominance
(and preventing it from engaging in behaviors such as “double dipping” by charging fees to both
buyers and resellers). At the same time, entrants can compete on the primary market on more equal
footing, creating spillover benefits downstream. !4 However, secondary markets do not necessarily
operate in tandem with their respective primary markets.!* And while reforming the secondary
ticketing market is not strictly necessary to improve competition in the live events primary
ticketing and venue markets, doing so can significantly enhance consumer outcomes and amplify
the benefits of reforms to the primary market.'46

There are three possible scenarios for divesture’s impacts on the secondary market: (1) the
divestiture successfully restores competition to the primary market and benefits the secondary
market (double success), (2) the divesture does not restore competition to the primary market, and
as a result, the secondary market is not positively affected (double failure), or (3) the divestiture
restores competition to the primary market but not the secondary market (success without
spillover).

a. Double Success

140 See supra Part 11(A).

141 Complaint, supra note 1, at 90.

142 Complaint, supra note 1, at 110.

143 Complaint, supra note 1.

144 Cf. United States v. United Shoe Mach. Corp., 110 F. Supp. 295, 348 (D. Mass. 1953) aff’d, 347 U.S. 521 (1954).
145 See Herbert Hovenkamp, Antitrust and the Costs of Movement, 78 ANTITRUST L.J. 67, 97 (2012-2013) (“[O]ne
obtains different welfare results based on assumptions about whether the secondary market is perfectly competitive
or subject to monopoly or oligopoly.”).

146 As Parts II and III set forth, existing diversity in the secondary market suggests that the anticompetitive concerns
might be less acute than those in the primary market. That said, a well-functioning secondary market provides
consumer flexibility, enabling resale when plans change or offering purchase opportunities during sold-out events.
Making it easier for customers, and even speculative resellers, to take full advantage of each platforms’ secondary
market capabilities improves efficiency and increases goodwill for artists and venues.
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In this scenario, the divestiture restores competition in the primary ticketing market and
also enhances competition in the secondary market. This outcome could parallel United States v.
Bazaarvoice, Inc., where structural remedies meaningfully addressed competitive harms and
allowed downstream markets to rebalance.'#” In such a scenario, the secondary market tracks the
primary market’s competition in one of two ways. First, economic effects in the secondary market
might follow the primary market in lockstep. For example, companies might use the secondary
market as a place for direct competition. Ticketmaster’s resale technology capabilities could
compete with those of its rivals, and as competitors gain market share of the ticketing market, the
market share of tickets resold on or from their platforms would also increase. This would align
with the current industry norm to not resell tickets on other platforms. 48

Second, divestiture could allow the secondary market to operate as an independent
competitive market. With the door open for venues to choose platforms other than Ticketmaster,
market entrants’ success may enable them to improve their resale capabilities such that even if
Ticketmaster is the primary ticket seller, resellers want to move to a different platform for resale.
And under certain state laws, such as the Connecticut Antitrust Act, sellers cannot impose
conditions that prevent buyers from purchasing from other suppliers if doing so would harm
market competition.!#’ In such jurisdictions and elsewhere, the industry norm might shift to allow
resellers to choose their resale platform of choice.'*° Platforms would compete for the secondary
market. In effect, this could further increase competition, increase consumer welfare, encourage
innovation, and decrease prices. While Ticketmaster might maintain market control over certain
types of industry events, it would now face competition from rivals offering lower fees and better

technology in the resale of those same events.'>!

b. Double Failure

If divestiture fails to restore competition in the primary market, it is likely to fail in the
secondary market as well. If entrenched network effects make is such that users or venues do not
try rival platforms like StubHub or SeatGeek, even if they are able to, divestment will have failed
as a remedy. Barriers to entry likewise persist; it can take years for competitors to acquire the
requisite funds to draw a new user base, create demand for their platform, and convince both

147 No. 13-CV-00133-WHO, 2014 WL 203966 (N.D. Cal. Jan. 8, 2014). See also llumina, Inc. v. FTC 88 F.4th 1036.
148 Complaint, supra note 1, at 16.

149 See, e.g., Connecticut Antitrust Act, CONN. GEN. STAT. § 35-24 et seq.

150 Because Ticketmaster and Live Nation operate nationwide, their behavior may shift in jurisdictions that do not
implement similar antitrust laws.

151 See generally Rachel Brandenburger, Promoting Innovation Through Competition, U.S. DEP’T OF JUST. ANTITRUST
DIVISION (Sept. 22, 2011) https://www justice.gov/archives/atr/file/518336/dl.

22



DRAFT

venues and users to switch platforms. Ticketmaster’s lead might have caused so much lock-in
that the ticket-selling market itself is dependent on the platform.!*?

In a scenario where new entrants are unable to enter the primary marked despite divestiure,
the secondary market will still be plagued by cycles of high fees, resale restrictions favoring
incumbents, and a secondary market that remains locked into Ticketmaster, as if the remedy had
not been implemented at all.

c. Primary Success, Secondary Failure

Restoration of competition in the secondary market will not necessarily follow from
divestiture, even if divestiture restores competition in the primary market. As explained in this
paper, '3 a successful secondary market involves platforms competing for lower fees, wide access
to customer bases, and resellers’ ability to sell cross-platform. Though competition in the primary
market means that venues and consumers have more choices and increased quality and innovation,
the specific characteristics of Ticketmaster’s anticompetitive conduct in the secondary market
means that the remedies are not “one size fits all” for both markets. While the court seeks to
implement remedies where the secondary market responds to new competition in the primary
market, there is no guarantee that restoring competition in the primary market will also restore

competition in the secondary market.!>*

To illustrate, suppose Live Nation and Ticketmaster break up. SeatGeek, EventBrite,
VividSeats, and other secondary platforms enter the primary market. Because of the divestiture,
some artists and venues choose these other platforms, instead of Ticketmaster, to sell tickets in the
primary market. The primary market is more competitive, but Ticketmaster retains a large portion
of its market share. Because of Ticketmaster’s platform design,'>> which integrates resale tickets
into the same feed of original ticket sales, and SafeTix’s lack of interoperability, !¢ sellers who
want to resell Ticketmaster tickets are still effectively forced to use Ticketmaster’s resale platform.
Ticketmaster continues to recoup a portion of the sale and charge hidden fees on the ticket, while
making it practically impossible for the reseller to shift to another platform. This is why any
remedy designed to restore competition in both markets must eliminate exclusive contracts and
mandate licensing of the SafeTix Technology.

152 Consumers—in this case, venues, artists, and ticket-buyers—can become “locked in” to a particular network.

Regardless of whether Ticketmaster and Live Nation are merged or divested, entry or expansion by rivals could remain
extremely difficult because they cannot attain a critical mass of customers. See Shelanski & Sidak, supra note 130, at
8-9. Ticketmaster, despite riding solo, might continue to hold exclusive contracts with the venues that matter to artists.
Or, it might remain as the most credible or legitimate platform in the public perception.

153 See supra Part I11.

154 See Egmont Kakarot-Handtke,, Primary and Secondary Markets, Munich Personal RePEc Archive (Aug. 26,
2011), https://mpra.ub.uni-muenchen.de/43337/1/MPRA_paper 43337.pdf.

155 Sell Your Tickets on Ticketmaster, supra note 69.

156 See supra Part TI(A).
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Sellers are hungry to resell headliner tickets on the largest platform. !>’ Eventually,

divestiture may eliminate this benefit, but even if it is successful, it may not happen quickly enough
to affect the secondary market. Currently, because Ticketmaster has about one third of the resale
market, other platforms may not have developed a capability like SafeTix to prevent resale from
moving off-platform. Ticketmaster may become the platform-of-choice for brokers, who are
looking to reach as many consumers as possible. This theory aligns with the winner-take-all
outcome that may result when there are network effects. Irrespective of new competition in the
primary market, the platform annexation apparatus may continue to restrict horizontal competition
in the secondary market.

B. Mandating that Ticketmaster Provide Royalty-Free Licenses to its SafeTix
Technology

If the court wants to take seriously the possibility that divestiture might not restore
competition in the secondary market—as we argue—it should consider a remedy that forces
Ticketmaster to offer other ticket sellers royalty-free licenses to its SafeTix technology. Such a
remedy, ideally in combination with divestiture, would make SafeTix in effect interoperable with
other ticketing platforms, eliminating Ticketmaster’s unfair dominance over the secondary market
and restoring rivals’ ability to compete.

1. Licensing SafeTix will allow rivals to compete in the secondary market.

If Ticketmaster is forced to offer competitors royalty-free licenses, other competitors and
new entrants would for the first time be able resell their tickets using SafeTix, complete with
existing security features like the encryption and rotating barcode, pre-show delivery by email,
back-end verification of ownership, and customer service support. '3 Previous antitrust
enforcement actions have mandated such a remedy. Notably, in a Microsoft enforcement action
that was intended to promote competition in hardware and software providers, Microsoft was made
to provide API access that competitors could use. !>’

Happily, Ticketmaster already provides several APIs to select partners. !’ The APIs permit
access to Ticketmaster’s backend, which allows the partners to use Ticketmaster’s functionality in

157 Complaint, supra note 1, at 16.

158 See, e.g., Carson, supra note 58 (“SafeTix is instrumental in tackling fraudulent tickets at SEC. With encrypted
ticketing technology and rotating barcodes, fans can rest assured knowing their ticket is authentic . . . staff and
scanners can detect fake tickets in real-time thanks to SafeTix’s rotating entry token, ensuring that only genuine ticket
holders gain access to the show. And ticket troubleshooting can happen live at the entry doors as SafeTix tickets are
attached to each fan’s account, allowing for venue staff to quickly find ticketing information in their database.”).

159 Dan Kegel, Comment on the Proposed Final Judgment in United States v. Microsoft, U.S. DEP’T OF JUST.
ANTITRUST DIVISION, https://www.justice.gov/atr/strengthening-pfj.

160 See Partner API Terms of Use, TICKETMASTER DEVELOPER, https://developer.ticketmaster.com/support/terms-of-
use/partner; Partner Network, TICKETMASTER BUS., https://business.ticketmaster.com/nexus-partners.
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their own applications, including for selling tickets.!¢! Indeed, Ticketmaster allows for clients to
directly integrate with SafeTix!6?
SafeTix.!6? If the court mandates that Ticketmaster license SafeTix as part of a remedy in this case,

Ticketmaster would essentially be providing the same “white label” solution to any firm, including
4

or use a “white label” solution—that is, an unbranded version of

other ticket resellers. !¢

And, fortunately, the ticket selling industry is positioned to minimize the homogenization
risk often posed by remedies that, in effect, mandate interoperability. Homogenization is most
likely to occur when the interoperable portion of the business is the sole value provided to the non-
dominant firms.'®> When firms can continue to compete on other dimensions, they can continue to
be differentiated. ' The ticket selling marketplace allows for competition on user interfaces,
networks, reselling policies, advertising, and other areas, so the homogenization risk is minimal.

2. The Licenses Should be Royalty-Free.

If the court mandates that Ticketmaster license its SafeTix technology to its competitors,
the question then is whether Ticketmaster could be permitted to charge for the licenses. We
propose that these licenses be royalty-free.

A remedy that forces Ticketmaster to share its IP with another secondary ticketing
company for free is an appropriate penalty for Ticketmaster’s anticompetitive actions. This paper
assumes that Live Nation will be found to have violated the antitrust laws and that it will be found
to have benefitted from its illegally obtained monopoly position. A remedy that forces
Ticketmaster to allow other ticket sellers to compete fairly is proportional because no consumer is
required to use the rival, but it puts those rivals and Ticketmaster on the same proverbial plane. If
the rival offers better service, then consumers may begin using the rival. As for Ticketmaster , it
has benefitted from its illegal conduct for decades, and remedies do not have to ensure that it reaps
the same benefits as it did before their imposition.

Ticketmaster will likely argue that royalty-free licenses are unfair because though the
technology underlying SafeTix may not be complex, it is expensive to run; the main expense comes
from database queries. The technology underlying SafeTix is made up of both an encryption
system that authenticates tickets and generates rotating barcodes,'¢” and back-end databases that

161 See Partner API Terms of Use, supra note 166.

162 Event Day, TICKETMASTER BUS., https://business.ticketmaster.com/solutions/event-day.
163 Ticket Sales, TICKETMASTER BUS., https://business.ticketmaster.com/solutions/ticket-sales.
164 Id.

165 Id.

166 1d.

167 Harness the Power of SafeTix in 2025, TICKETMASTER BuUS. (Jan. 16, 2025),
https://business.ticketmaster.com/harness-the-power-of-safetix-in-2025 (“Featuring a rotating barcode that changes
every few minutes, SafeTix provides unparalleled protection. Fans and event producers can trust that their tickets are
valid and safe from duplication as screenshots will not get access to your events.”).
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associate said barcodes with seats and individual profiles,'%® which are queried by the venue when
a user scans their ticket.!%® While the encryption system is likely a static codebase that requires
little to no investment in maintenance (besides occasional upgrades to the software), databases are
hosted on servers that may be expensive to maintain: large-scale databases require backups,
hardware upgrades, cooling, and other repeated investments. Ticketmaster may argue that
providing database services for free could overwhelm its system, and make database maintenance
less profitable.!’® But, as noted above, these concerns should not sway a court. The remedy is
appropriate because it denies Ticketmaster the ability to continue profiting from its illegally
obtained monopoly power in the secondary market. Also, the court should keep in mind that
Ticketmaster also benefits from maintaining the database, which is responsible for part of its
revenue,!”! and its continued ability to track all transactions that occur using SafeTix (even if
resold on other sites) may serve as sufficient incentive or compensation for providing backend
services.!”

Though licensing arrangements themselves can create antitrust problems “if they are likely
to affect adversely the prices, quantities, qualities, or varieties of goods and services either
currently or potentially available,”!”? the remedy can include safeguards to prevent this outcome.
The court would have to consider, and then work to prevent, a scenario in which Ticketmaster
licenses its SafeTix software, but denies certain services like authentication or customer service
support that provide actual functionality for competitors that do not sign agreements. Such a
scheme would, in effect, rivals’ ability to create competing products. Because there would be no
alternative to using SafeTix for resale if the original tickets are sold in this form, competitors would
comply with restrictive terms.

Thus, for a remedy like this to work for Ticketmaster, the court must ensure that there are
sufficient safeguards in the form of a technical committee to review the licenses to ensure that

168 Id. (“SafeTix are tied directly to a fan account which helps enable quick account resolution, allowing fans to enjoy
events without unnecessary delays.”).

169 Event Day, supra note 168.

170 Note that Ticketmaster’s sites have already crashed during major ticket purchasing surges. Taylor Swift | The Eras
Tour Onsale Explained, TICKETMASTER BUS. (Nov. 19, 2022),
https://web.archive.org/web/20230401081701/https://business.ticketmaster.com/business-solutions/taylor-swift-the-
eras-tour-onsale-explained/.

7l Live Nation Entertainment Inc., Annual Report (Form 10-k) 4 (Dec. 31, 2021),
https://investors.livenationentertainment.com/sec-filings/annual-reports/content/0001335258-22-
000019/0001335258-22-000019.pdf; Live Nation Entertainment Inc., Annual Report (Form 10-k) 30 (Dec. 31, 2018),
https://investors.livenationentertainment.com/sec-filings/annual-reports/content/0001335258-19-
000024/0001335258-19-000024.pdf.

172 See, e.g., Amazon API Gateway Pricing, AWS, https://aws.amazon.com/api-gateway/pricing/; Metered APIs and
Services in Microsoft Graph, MICROSOFT GRAPH (Nov. 7, 2024) https://learn.microsoft.com/en-us/graph/metered-api-
list; Zoom ISV Partner Program, ZOOM, https://www.zoom.com/en/isv.

I3 Antitrust Guidelines for the Licensing of Intellectual Property, U.S. DEP’T OF JUST & FED. TRADE COMM’N 8 (Jan.
12, 2017), https://www.justice.gov/atr/IPguidelines/dl.
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Ticketmaster is meeting its obligations. And, with regard to setting the rate (or lack thereof), the
remedy should include a regulatory structure to ensure that the licensing fees are cost-based and
fair. This will depend on Ticketmaster’s marketshare of tickets sold via SafeTix technology. For
example, if other ticket-sellers using SafeTix make up less than 5% of SafeTix sales, then
Ticketmaster should provide the licenses for free. However, if rivals become bigger (for example,
1f 30% of SafeTix sales are by rivals), Ticketmaster could then have the ability to seek payment of
the marginal cost of those users. A technical committee would set these rates and review proposed
changes as needed.

IV. Conclusion

The Live Nation and Ticketmaster merger has exerted outsized control over the live-event
ticketing market. And the government’s case against the pair marks a well-justified inflection point
in the effort to restore competitive conditions in the primary market. That said, Ticketmaster’s
dominance in the secondary ticketing market is inextricably linked to its monopolistic control over
the primary market through Live Nation. This paper has shown that while remedial relief is urgent
and necessary in the primary market, restoring competition in the primary market may not be
sufficient to resolve anticompetitive harms in the secondary market.

The remedy of divestiture of Live Nation and Ticketmaster is promising. First, divestiture
can ensure that artists, venues, and fans benefit from a live event ticketing industry that promotes
access to tickets, encourages independent venue choice, and gives fans a clear, competitive
marketplace. But Ticketmaster’s technological resale structure and market dominance can easily
prevent healthy competition for ticket resellers and purchasers. The court should consider — and
regulators should champion - remedies that can mitigate the risks posed by the barrier to
competition that is SafeTix and its resulting lack of interoperability. Requiring Ticketmaster to
make its SafeTix technology interoperable with third-party platforms, by way of providing API
access or open sourcing, would restore open access between platforms and ideally, restore
competition in the secondary market. Only by addressing antitrust concerns in the primary
ticketing market and the secondary ticketing market will the court achieve its goal of dismantling
the structural and behavioral conditions that allowed the merger to distort competition by its
control over concert promotion and the ticketing market.
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