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Abstract

Visa’s competitors in the fast-payments ecosystem include other debit networks and fintech
firms offering services ranging from A2A payments to fraud prevention. To compete, these
firms must first gain user volume in a multi-sided platform market. In this paper, we outline
a menu of remedies aiming to end Visa’s monopoly and guarantee viable challengers’
ability to gain traction with all market participants. We present these remedies in order of
increasing judicial involvement. First, courts should ban the set of contracts and fee
schedules Visa uses to create “an enormous moat” around its business and block
competition. Second, courts should consider mandating linear debit routing pricing and
interoperable tokenization infrastructure. Third, courts should require structural
separation between Visa’s debit and credit businesses to eliminate cross-market leverage
and bundling.
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1. Introduction

Mike Roach owns Paloma Clothing, a small business in Portland, Oregon. Some years, Roach
pays more in debit and credit card swipe fees than he does in rent—an unsustainable cost for a
small retailer.! Paloma Clothing’s struggle with fees is common for merchants in the United States:
credit and debit card swipe fees are the second largest operating expense merchants pay, after labor
costs.” Such burdens ripple outward. Payment processing costs directly impact the prices that
consumers pay, as merchants pass through roughly 90% of these costs in the form of higher retail
prices.?

High swipe fees signal a monopoly problem in the fast-payments ecosystem. This ecosystem
consists of banks, debit and credit card companies, and financial technology (“fintech”) firms that
collectively allow consumers and merchants to pay and receive money instantly.*

Debit cards illustrate a major monopoly problem within the fast-payments industry. Debit plays
a vital role in the American economy: over 80% of Americans own a debit card, and debit card
purchase volume amounted to $5.439 trillion in 2024.° The debit market also remains highly
concentrated: over 60% of all U.S. debit transactions run over Visa’s network.® For “card-not-
present” transactions that happen online, Visa controls over 65% of debit payment volume. Visa’s
market share far exceeds that of its rivals: the second largest debit network, Mastercard, only
processes 25% of debit transactions.’

In 2024, the Department of Justice (DOJ) sued Visa for monopolistic behavior in the debit
market.® According to the DOJ, Visa has strategically “snuffed out” competition,” and now enjoys

I See Ken Sweet & Mae Anderson, Visa, Mastercard Settle Long-Running Antitrust Suit over Swipe Fees with
Merchants, AP NEWS (March 26, 2024), https://apnews.com/article/visa-mastercard-merchants-swipe-fee-
5f2a75674d472ef95af9f6fd426f1 foe.

2 Merchant Processing Fees in the United States Exceeded $187 Billion in 2024, THE NILSON REPORT, Issue No. 1281
(March 2025).

3 Marie-Héléne Felt et al., Distributional Effects of Payment Card Pricing and Merchant Cost Pass-through in the
United States and Canada, FED. RESERVE. BANK OF BO0s., Working Paper No. 20-13 (2020),
https://www.bostonfed.org/publications/research-department-working-paper/2020/distributional-effects-payment-
card-pricing-merchant-cost-pass-through-united-states-canada.aspx.

4 The Future of Fast Payments, WORLD BANK, Focus Note (October 2023).

5 Debit Card Ownership Rate in the United States from 2019 to 2022, STATISTA (2024),
https://www.statista.com/statistics/1362157/debit-card-ownership-rate-usa/.

6 United States v. Visa Inc., No. 1:24-cv-07214 (S.D.N.Y. Sept. 24, 2024), at 4 (hereinafter “Complaint”) (“In the
United States, more than 60% of debit transactions run on Visa’s debit network.”).

7 Complaint at 7. (“Mastercard is a distant second, processing less than 25% of all U.S. debit transactions.”)

8 Complaint at 4.

° Complaint at 4 (“[Visa] co-opted innovators, technology companies, and financial institutions to forestall or snuff
out threats to Visa’s debit network dominance.”).



operating margins as high as 83% in North America.'? Primarily, the DOJ’s complaint centers on
a range of allegedly monopolistic practices by Visa:

1. Routing restrictions prevent merchants and payment processors from routing transactions
over alternative, lower-cost networks.

2. Financial incentives and loyalty rebates to financial technology platforms like PayPal,
Square, and ApplePay, contingent on their continued use of Visa’s network, stifles
innovation in payments.

3. Pricing arrangements that link Visa’s core services to other essential payment infrastructure
lock in partners and raise rivals’ costs.

Assuming the DOJ succeeds in proving these allegations, this paper suggests a host of
remedies. Antitrust remedies in a monopolization case have four purposes, as articulated in United
States v. Microsoft Corp: restoring competition to the market, ending the monopoly, denying the
monopolist its gains from unlawful behavior, and preventing future monopolization.!! The paper
begins by surveying the fast-payments ecosystem’s major players. It then explains how Visa
operates as a monopoly in this ecosystem and envisions what a competitive ecosystem should look
like. Finally, the paper offers a menu of remedies to end Visa’s monopoly and restore competition
to fast payments.

II. The Fast-Payments Ecosystem

Like a biological ecosystem, the fast-payments ecosystem features several actors that play
distinct roles. We categorize these actors into four groups. Understanding these different groups
of actors is critical, because our remedies aim to foster competition across the entire fast-payment
ecosystem. Competition thrives in the fast-payments ecosystem when consumers can choose
which fintech app to download, merchants can choose which rails to route transactions through,
and issuer banks can choose which fraud prevention infrastructure to employ.

The first group of actors consists of the four core parties in every transaction: consumers, issuer
banks, merchants, and acquirer banks.!?> The second group of actors covers the platforms that
provide the underlying infrastructure (or “rails”) to facilitate transactions: debit, credit, ACH, and
PIN networks. The third group of actors consists of platforms that provide user interfaces for fast
payments, like apps that let users pay with their debit credentials. This group includes fintech firms
(including neobanks). The fourth group of actors encompasses firms that provide additional
services, like fraud prevention, user identity verification, and general data collection (we cover
fraud detection in further detail in the Interoperability section). Actors in these groups often
provide overlapping services—for example, Stripe acts as a fintech firm that provides both a

10 Complaint at 4 (“Visa enjoys operating margins of 83%.”).
1 United States v. Microsoft Corp., 253 F.3d 34, 103 (D.C. Cir. 2001).
12 CAROL BENSON ET AL., PAYMENT SYSTEMS IN THE U.S.: A GUIDE FOR THE PAYMENTS PROFESSIONAL (2017).



convenient merchant interface as well as fraud prevention tools. Here, we lay out the basics of the
most prominent actors of each type, and their roles in a transaction.

Group 1: Four Parties in a Transaction

1. Consumers, or anyone hoping to pay money to facilitate a transaction. Consumers can
include individuals and businesses paying other individuals and businesses .

2. Consumers’ banks, or issuers. The bank issues debit cards to consumers.
3. Merchants, or those who receive payments from consumers'4.

4. Merchants’ banks, or acquirers. Merchants send transaction requests to acquirers, and
acquirers pass on that request to a debit network like Visa. Visa connects the acquirer bank
to the issuer bank. The issuer bank sends money through Visa’s debit rails to the merchant’s
bank account.

ACCOUNTHOLDER TRANSACTION

AUTHORIZATION

RESPONSE 9

DELIVERING MONEY TO THE MERCHANT VIA THE ACQUIRER

Fig. 1: Classic flow of a transaction'?

Group 2: Fast-payment platforms

1. Signature debit networks, like Visa and its competitors like Mastercard and Discover.
Debit networks facilitate the movement of funds from a consumer’s bank account to a
merchant’s bank account. In this process, debit networks also authorize, clear, and settle
transactions, including providing fraud prevention services.

13 DAVID S. EVANS AND RICHARD L. SCHMALENSEE, PAYING WITH PLASTIC (2004).

!4 Huan Tang, Peer-to-Peer Lenders Versus Banks: Substitutes or Complements?, 32 REV. FIN. STUD. 1900-1938
(2019).

15 Complaint at 16.



2. PIN Networks, or Electronic Funds Transfer services (EFTs) like Accel, STAR, NYCE,
and Pulse, also facilitate the movement of funds from a consumer’s bank account to a
merchant’s bank account. PIN networks require cardholders to enter a PIN at point-of-sale
or ATM terminals.'® Signature debit networks (Visa, Mastercard, and Discover), on the
other hand, route similar transactions through signature verification without PIN entry.!’
Many PIN networks operate as subsidiaries of larger players of the fast-payments

ecosystem: Visa owns Interlink, Mastercard owns Maestro, Fiserv owns Accel and STAR,
and FIS owns NYCE, Jeanie, and Culiance.'®

3. Credit networks compete as infrastructure to process fast payments. Notably, the DOJ
draws a distinction between general-purpose debit and credit as separate product markets—
credit cards offer consumers a line of revolving credit, often with rewards programs and
deferred payment options. In contrast, debit cards draw directly from a consumer’s
checking account, providing immediate payment with no lending component. As such,
consumers would not readily switch from debit to credit if faced with price increases or
reduced service quality in the debit market. We’ll further discuss the difference between
the debit and credit markets subsequently in this paper.

4. Automated Clearing House (ACH) competes with debit and PIN networks as the
infrastructure through which payments are sent. ACH is operated by the Federal Reserve
and Nacha, a national clearing house association.!” ACH facilitates transactions directly
between two bank accounts, which are known as account-to-account services (A2A).
FedNow, the Federal Reserve’s fast-payment system, uses ACH.?°

Group 3: Fintech firms that provide innovative user interfaces for fast payments

1. Fintech firms on the merchant and acquirer side, like Stripe and Plaid, help merchants
accept payments. For example, Stripe began as a startup that helped merchants add
payment portals to their websites so that customers could shop online.?!

16 Ginny Huber, A4n Introduction to PINless Debit, CHECKOUT.COM (July 16, 2024),
https://www.checkout.com/blog/what-is-pinless-debit, PIN networks now have the technology to route transactions
without customers entering a PIN, but the name has stuck. https://www.checkout.com/blog/what-is-pinless-debit.

17 EVANS AND SCHMALENSEE, supra note 13.

18 Dan Carter, Are Visa’s Debit Routing Practices Making PIN and PINless Debit Transactions Better or Worse for
Merchants?, REDBRIDGE (October 11, 2021), https://www.redbridgedta.com/us/market-intelligence/visa-pin-pinless-
debit-for-merchants/.

19 Bureau of the Fiscal Service, Automated Clearing House, U.S. Dep’t of the Treasury, https://fiscal.treasury.gov/ach/
(last visited May 17, 2025).

20 Real-Time Payments, THE CLEARING HOUSE (2025), https://www.theclearinghouse.org/payment-systems/rtp.

2 Alex Konrad, The Collison Brothers Built Stripe Into a $95 Billion Unicorn With Eye-Popping Financials. Inside
Their Plan to Stay on Top, FORBES (May 26, 2022), https://www.forbes.com/sites/alexkonrad/2022/05/26/stripe-
exclusive-interview-collison-brothers-95-billion-plan-to-stay-on-top/.



2. Fintech firms on the consumer and issuer side, like Block (which owns CashApp) and
PayPal (which owns Venmo) help consumers make payments. Many of these firms offer
apps that function as digital wallets: for example, a consumer can give ApplePay their debit
or card credentials, essentially loading a digital version of their card into their phones.?
Similarly, a consumer can put funds in their PayPal account via their debit or credit card.?

3. Neobanks, a specific type of fintech firm, operate as banks without brick-and-mortar
locations, blending the functions of bank and fintech firm. Neobanks can offer a wide range
of financial services: checking accounts, high-yield savings accounts, free peer-to-peer
money transfers, early access to paychecks, overdraft protection, and alternative ways to
build credit.?* Prominent neobanks include Chime and Sofi, and they often issue their own
debit and credit cards (although they depend on Visa or Mastercard for licensing as we
discuss later in the paper).

Group 4: Firms that provide additional services (besides transferring payments)

Other services that firms offer to support the fast-payment process include fraud prevention,
financial analytics, corporate expense management, and provision of physical hardware for
processing sales (for example, Clover, owned by Fiserv, offers tables merchants can use to process
payments at the check-out counter).?> Examples of these firms include Stripe, Adyen, Brex, and
Ramp, FIS, and Fiserv.

A. Visa’s Monopoly

Visa’s conduct enables it to exclude competitors and stifle innovation in the debit market. In
this section, we will give an overview of this conduct and its harms.

1. Visa Excludes Competitors

By excluding competitors—especially PIN networks—Visa has insulated 75% of its debit
volume from competition. This amounts to 50% of total debit volume in the United States. With
so much of the debit market locked away, no PIN debit network has more than a single-digit share
of debit transactions in the United States.?

22 This is called a “pass-through” digital wallet.

23 This is called a “staged” digital wallet.

2% Danielle Antosz, What Is a Neobank? How Fintech Is Transforming Banking, PLAID (July 31, 2023),
https://plaid.com/resources/fintech/what-is-a-neobank/.:contentReference[oaicite:6] {index=6}.

2> Homepage, STRIPE, https://stripe.com/ (last visited May 12, 2025); Homepage, BREX, https://www.brex.com/ (last
visited May 14, 2025); Homepage, RAMP, https://ramp.com/ (last visited May 15, 2025); Homepage, F1S GLOBAL,
https://www.fisglobal.com/ (last visited May 17, 2025); Homepage, FISERV, https://www.fiserv.com/ (last visited May
17,2025)

26 Complaint at 9.



Visa has fortified its dominance through restrictive contracts and fee schedules, named in the
DOJ complaint as rack rates, volume-based fees, cliff pricing, and routing agreements. These
contracts and fees exploit the fact that some transactions can only be done through Visa. For a
debit payment to work, a consumer must own a Visa card, and a merchant must accept Visa cards.
Visa’s incumbent status and historical popularity grant it a significant advantage over PIN
networks and any potential new entrants to the debit market. Many transactions rely solely on Visa,
with no viable alternatives for consumers or merchants, creating a “non-contestable” market
segment.

Visa exploits its non-contestable share of transactions in two main ways. First, on the
merchant/acquirer side, Visa either gives discounts or imposes punitive fees to achieve the same
outcome. As such, merchants and their banks end up routing a large share—usually 90—-100%—
of their transactions through Visa.?” If a merchant chooses to route Visa-eligible transactions
through a PIN network or other Visa competitors, and fails to meet the 90—100% threshold, Visa
punishes the merchant with higher fees on all transactions the merchant routes through Visa—and
there will always be a significant portion of transactions which must be routed through Visa. These
discounts and fees take the form of rack rates, volume requirements, and cliff pricing?’—creating
“loyalty rebates,” or pricing mechanisms that reward merchants for concentrating their transaction
volume with Visa, thereby locking out smaller rivals.?’

Second, on the consumer or issuer side, Visa uses contracts to deter issuer banks from enabling
multiple payment networks on Visa-branded debit cards.’® Issuer banks partner with signature
debit networks like Visa and Mastercard to give consumers Visa or Mastercard-branded debit
cards.?! The issuer bank benefits from this relationship: the issuer receives interchange fees from
the acquirer bank on each debit transaction.3? Thus, losing a contract with Visa presents a risk for
the issuer, giving Visa the leverage to impose contracts that restrict banks to a single non-Visa
payment network.>3

27 This refers to 90-100% of a merchant’s Visa-eligible transactions.

28 Complaint at 29 (“If the merchant does not meet the commitment, Visa will impose its high rack rates on all
transactions routed to Visa. Visa insists on cliff pricing to discourage merchants from routing to Visa’s competitors”).
2 Fiona M. Scott Morton and Zachary Abrahamson, A4 Unifying Analytical Framework for Loyalty Rebates, 81
ANTITRUST L. J. 81 777-836 (2017) (While the DOJ complaint calls Visa’s fees “volume-based,” these fees are based
on the share of a merchant’s total eligible debit volume that a merchant routes through Visa. Thus, Visa’s fees are
share-based as opposed to quantity-based, marking them as loyalty rebates according to the framework that Scott
Morton and Abrahamson (2017) lay out.).

30 The Durbin Amendment requires that every debit card has at least two networks that a transaction can be routed
through. Signature debit networks are also called “front-of-card” networks, because most debit cards are branded
under a signature debit network, and PIN networks are called “back-of-card” networks. It is possible to enable several
networks on one card.

3l EVANS AND SCHMALENSEE, supra note 13.

32 EVANS AND SCHMALENSEE, supra note 13.

33 Complaint at 17 (“Visa has secured long-term contracts with many issuers. Visa knows that Mastercard and other
debit networks have little opportunity to displace Visa as the front-of-card network for those banks.”).



Visa’s exclusionary practices effectively force merchants and acquirers to pay higher prices.
Consider the difference in costs a merchant faces when they route over Visa versus a PIN network.
“Signature debit” transactions can only process over Visa’s (and Mastercard’s) rails, so they face
no appreciable competition. “PIN debit” (or “PINless”) networks, in contrast, can move through
any one of the aforementioned companies’ rails (STAR, Accel, NYCE, Maestro, Pulse, etc.).’*
Overall (both CP and CNP, Durbin-exempt and Durbin-protected), the average interchange fee for
dual-message falls at about $0.39, but at $0.25 for single-message networks. For Durbin-exempt
transactions, the gap widens: dual-message networks tend to charge $0.64, far above single-
message networks at $0.27.3° In any case, alternative debit networks clearly hold a significant
“least-cost routing” advantage over Visa — but Visa blocks merchants from routing over PIN
networks.

Visa’s punitive fee and discount schedule also effectively create loyalty rebates. Scott Morton
and Abrahamson describe loyalty rebates as a form of “Contracts that Reference Rivals (CRRs),”
which impose a hidden tax on purchases from competing firms by making a buyer’s overall pricing
contingent on the volume purchased from the incumbent.?® This structure effectively penalizes
buyers for shifting even small portions of their demand to a rival, creating a powerful entry barrier.
Further, when rivals do manage to enter, or are already incumbents in the market, loyalty rebates
can prevent them from gaining market share.’’

Furthermore, despite being structured as “discounts,” in practice, loyalty rebates can
discourage price competition by reducing the incentive for dominant firms to compete for certain
buyers.?® The effect of loyalty rebates on increasing prices was also a key issue in Pulse Network
v. Visa.’° Pulse, a PIN network and Visa rival, argued that one of Visa’s fees on merchants—the
FANF—drove Pulse out of the debit network market by forcing merchants to absorb a high fixed
monthly fee, which then subsidized Visa’s artificially low per-transaction rates. In imposing a high
fixed fee, Visa effectively locked merchants into its network, forcing them to route a larger share
of their transactions over Visa to recoup those costs, even if competitors like Pulse offer better per-
transaction rates. Such a strategy undermines price competition, allowing Visa to maintain
supracompetitive overall prices while creating the illusion of lower per-transaction costs.

3% Complaint at 19 (“Unlike the PIN networks, which processed debit cards over rails designed for ATM networks,
Visa processed accountholders’ debit purchases over Visa’s existing credit card rails.”).

35 Average Debit Card Interchange Fee by Payment Card Network, FED. RES. Sys. (Oct. 16, 2024),
https://www.federalreserve.gov/paymentsystems/regii-average-interchange-fee.htm.

36 Scott Morton & Abrahamson, supra note 29.

37 Scott Morton & Abrahamson, supra note 29.

38 Einer Elhauge, How Loyalty Discounts Can Perversely Discourage Discounting, 5 J. CoMP. L. & ECON. 189-231
(2009).

39 Pulse Network, L.L.C. v. Visa, Inc., 30 F.4th 480, 48284 (5th Cir. 2022), aff’g 396 F. Supp. 3d 1155 (S.D. Tex.
2019).



2. Visa Blocks Innovation

Visa’s conduct blocks innovation in two main ways. First, with financial incentives: Visa
enters into partnerships with digital wallet platforms and other emerging technology platforms,
like Apple Pay. As part of the partnership, Visa agrees to share part of its profits with Apple, so
long as Apple promises not to develop products that can compete with Visa. This profit-sharing
can amount to hundreds of millions of dollars a year.

Second, with punitive pricing: Visa threatens steep fees against digital wallets that route
transactions through debit alternatives. For example, fintech platforms can support transactions
over ACH, which are cheaper than transactions over signature debit rails.* However, fintech
platforms rely on partnerships with Visa to cater to a consumer base that either uses Visa debit
cards to load funds into their digital wallets (staged digital wallet) or uploads an electronic version
of their Visa debit card into their wallet (pass-through wallet). Thus, Visa’s “stick” of charging
high fees in these partnerships is an existential threat that deters fintech firms from exploring
innovative solutions that cuts out Visa.

For example, PayPal once introduced a staged digital wallet that allowed users to load funds
directly from their bank accounts and make purchases via ACH—a lower-cost alternative to
traditional debit rails that still offered key protections like fraud detection and dispute resolution.
With ACH, PayPal cut out Visa as a middleman and created an existential threat to Visa’s business.
Visa retaliated, exploiting the fact that many PayPal users used their Visa debit cards to make
payments through the app. Visa threatened punitive fees unless PayPal agreed to an “expansive”
routing contract that would ensure a certain volume of PayPal transactions were routed via Visa’s
rails. Faced with the risk of losing users who relied on Visa, PayPal was coerced into accepting
Visa’s terms, and users lost the chance to route payments through the lower-cost ACH rails.

This case study exemplifies a broader trend of Visa’s anticompetitive restrictions on fintech
firms. Visa’s 2022 contract with PayPal, for example, requires the platform to route 100% of its
Visa-eligible debit volume through Visa during the final six years of a ten-year deal, with penalties
for co-branded card migration and requirements to participate in Visa services that stifle product
experimentation.*! Similarly, Visa’s agreements with Apple reportedly prohibit the development
of payment functionalities that rely primarily on non-Visa payment processes. Further, Visa bars
Apple from offering consumer incentives for linking to checking accounts rather than Visa debit
cards*?. These tactics closely resemble the “predatory bundling” pricing logic seen in Microsoft’s
exclusive OEM bundling practices (where Microsoft required OEMs to preinstall Internet Explorer

40 Complaint at 43 (“Innovative fintech firms have sought to build new capabilities on ACH and even new
infrastructure that provides a faster alternative to ACH (known as real-time payments or RTP)”).

41 Complaint at 47 (“In 2022, PayPal and Visa entered into a new 10-year contract that limits PayPal’s incentives and
ability to disrupt the debit market™).

42 Complaint at 50 (“Visa has also provided Apple with reduced merchant fees in exchange for Apple’s commitment
not to ‘build, support, or introduce payment technologies that disintermediate Visa’ or steer customers to third party
payment methods such as ACH.”).

10



(IE) on their computers and prohibited them from promoting or pre-installing competing browsers
like Netscape Navigator—tying IE to Microsoft operating systems to gain an unfair advantage in
the browser market)* and the EpiPen-PMB loyalty rebate cases (where Mylan offered significant
rebates to PBMs on the condition that EpiPen remained the exclusive epinephrine auto-injector on
their formularies)**—where dominant platforms threaten to withdraw essential functionality
unless partners agree to foreclose nascent rivals.

B. What Does a Competitive Fast-Payments Ecosystem Look Like?

Visa’s anticompetitive contracts, fees, and payoffs artificially “deprive its rivals of scale.”*®

Visa’s competitors struggle to accumulate a critical mass of consumers, issuers, merchants, and
acquirers to grow. Even innovative new entrants struggle to debut their technology because Visa
threatens any technology that creates a risk of disintermediation. In contrast, a competitive fast
payments ecosystem is characterized by the following traits:

1. Contestability and competition on the basis of efficiency: More efficient or innovative
entrants and competitors to Visa should encounter fewer barriers to gaining volume on any
side of the market.*® For example, merchants should retain the freedom to route through
PIN networks, should the PIN network outperform signature debit. Competition for
consumers, issuers, merchants, and acquirers should reflect efficiency in price, quality, and

innovation.*’

The fast-payments ecosystem operates as a multi-sided platform market, where players like
Visa act as intermediaries between consumers, issuers, merchants, and acquirers.*® Multi-
sided platforms face a “chicken-and-egg” problem: they must attract users on all sides, as
participants on one side will only join if the other side reaches a critical mass. This
dynamic, known as indirect network effects, means that a payment network struggles to
gain traction unless consumers, issuers, merchants, and acquirers all simultaneously adopt
multiple payment options. Visa’s monopoly power relies in part on these non-contestable
transactions, where these four parties share no common payment system other than Visa.
As multithoming becomes more prevalent, the percentage of non-contestable transactions
will shrink.

43 Plaintiffs’ Proposed Findings of Fact, United States v. Microsoft Corp., No. 98-1232 (D.D.C. Sept. 10, 1999),
https://www justice.gov/atr/us-v-microsoft-proposed-findings-fact.

4 Brief for the American Antitrust Institute as Amicus Curiae Supporting Appellant, In re EpiPen (Epinephrine
Injection, USP) Marketing, Sales Practices and Antitrust Litigation, No. 21-3005 (10th Cir. June 4, 2021),
https://www.antitrustinstitute.org/wp-content/uploads/2021/06/TSAC-AAI-No.-21-3005.pdf.

4 Complaint at 37.

46 Jean Tirole, Competition and Industrial Policy in the 21st Century, 3 OXFORD OPEN ECON. 983-1001 (2024).

47 Erik Hovenkamp, The Antitrust Duty to Deal in the Age of Big Tech, 131 YALE L. J. 14831558 (2022).

48 Jean-Charles Rochet and Jean Tirole, Platform Competition in Two-Sided Markets, 4 J. EUR. ECON. ASS’N, 990—
1029 (2003).

11



2. Ability to multihome: Consumers, issuers, merchants, and acquirers should connect via
several platforms, enabling each player to choose what platforms to use—a principle
known as multihoming.*

Multihoming could also lead to more competitive pricing. Microeconomic theory holds
that multihoming puts downward pressure on prices because multiple substitutes are
available to players on all sides of a market.’° Regulators often face significant challenges
when attempting to set prices directly.’! With the effects of the Durbin Amendment on
capping interchange fees still under debate, antitrust enforcement plays a key role in
ensuring that multiple firms can compete to lower prices for consumers, issuers, merchants,
and acquirers.’? Robust competition will automatically lead to optimal prices otherwise
difficult for regulators to set.

III. Remedies: Promoting Competition on Every Side of the Platform

Contestability and competition on the basis of efficiency, multihoming, and component
competition all improve when firms across the fast-payments ecosystem can access larger volumes
of consumers, issuers, merchants, and acquirers as customers. Visa knows that by cutting off
rivals’ access to just one of these sets of players (i.e., routing agreements to cut off merchants from
competitors; back-of-card agreements to cut off issuer banks from competitors), Visa can damage
a rival’s ability to be competitive in the market as a whole due to the indirect network effects
described above.

As such, we present a menu of remedies to foster competition in the relationship between fast-
payments firms and four key customer groups: consumers, issuers, merchants, and acquirers. Each
of these four sections begins with behavioral remedies to end Visa’s monopolistic conduct, and
then discusses structural remedies to prevent future monopolization in the market. Finally, we
discuss interoperability as a structural remedy that will enhance competition in the fast-payments
ecosystem as a whole.

Designing an effective package of remedies requires careful judgment. This paper outlines the
full range of available remedies and assesses their respective advantages and disadvantages,
enabling regulators to identify a combination most likely to restore competition in the fast-

4 David S Evans, The Antitrust Economics of Multi-Sided Platform Markets, YALE J. ON REG. 20 (2003).

0 1d.

5! Alan S. Frankel and Allan L. Shampine, The Economic Effects of Interchange Fees Symposium: Antitrust Issues in
Payment Card Systems, 73 ANTITRUST L. J. (2006): 627-74.

32 See Vladimir Mukharlyamov and Natasha Sarin, The Impact of the Durbin Amendment on Banks, Merchants, and
Consumers (January 31, 2011), https://scholarship.law.upenn.edu/faculty scholarship/2046/ (last visited May 20,
2025); Lulu Wang, Regulating Competing Payment  Networks (March 21, 2025),
https://luluywang.github.io/PaperRepository/payment jmp.pdf (last visited May 20, 2025); David S. Evans, Howard
H. Chang, and Margaret Morgan Weichert, Economic Analysis of Claims in Support of the ‘Durbin Amendment’ to
Regulate Debit Card Interchange Fees (May 16, 2011), https://papers.ssrn.com/sol3/papers.cfm?abstract id=1843628
(last visited May 20, 2025).
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payments market. Maintaining competition in a multi-sided platform market requires that the
network’s relationship with each of the four key players—consumers, issuers, merchants, and
acquirers—remains fully contestable. Taken together, we hope our remedies can build bridges
across Visa’s “moat” of exclusivity, fostering a fast-payments ecosystem that delivers fair prices,

high quality, and cutting-edge innovation.>?

A. Issuer Banks

Issuer banks hold consumers’ checking accounts.® When a consumer initiates a debit
transaction, funds move from the issuer bank, through Visa’s platform, to the acquirer bank, and
ultimately reaches the merchant’s account. To enable these transactions, banks issue debit cards to
their customers. Under the Durbin Amendment, each debit card must support at least two
unaffiliated debit networks for transaction routing.>>

Despite the Durbin Amendment, Visa leverages its monopoly power to discourage the use of
rival payment networks on consumers’ debit cards. For example, in its contract with JPMorgan
Chase, Visa explicitly limited 90% of Chase-issued cards to just one non-Visa network.’® By
limiting the number of payment networks a consumer has enabled on their debit card, Visa
simultaneously restricts merchants’ routing choices.

Fintech firms face similar limitations: many neobanks—including Chime, CashApp, and
Affirm—issue debit cards through Visa partnerships, placing them under the same competitive
constraints as brick-and-mortar issuer banks.’” In 2023, Visa imposed a limitation, similar to the
one it placed on JPMorgan Chase, on one of its biggest fintech partners.’® Ultimately, these
restrictions prevent alternative payment networks from gaining traction with consumers and
merchants.

We suggest two remedies for Visa’s anticompetitive conduct with issuer banks. First, to
eliminate artificial barriers to entry, the DOJ should enjoin Visa’s limitations on banks enabling
multiple routing networks on debit cards. Second, to accelerate the transition away from the
monopolistic status quo, Visa should cover the cost of issuing new debit cards for banks that
choose to activate additional payment networks.

33 Complaint at 7 (“Visa further recognizes that these effects create ‘an enormous moat’ around its business.”).

>4 EVANS AND SCHMALENSEE, supra note 13.

35 Mukharlyamov and Sarin, supra note 52.

6 Complaint at 34 (“Chase’s contract with Visa provides that only one unaffiliated PIN network can be enabled on
90% of Chase-issued Visa-branded debit cards”).

57 Stride Bank Announces Program Partnership with Affirm, NASDAQ (Apr. 1, 2025), https://www.nasdaq.com/press-
release/stride-bank-announces-program-partnership-aftirm-2025-04-01.

8 Complaint at 34 (“In 2023, Visa entered into an agreement with one of its largest fintech debit issuing customers™).
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1. Protect Banks’ Choice to Enable Multiple Routing Networks on Debit Cards

We agree with the DOJ’s proposed remedy to enjoin Visa’s actions to “limit, by contract or
other means, the number of back-of-card networks on Visa-branded cards.”*® This remedy will
allow issuer banks to enable multiple other networks on their Visa-branded cards, increasing the
potential for PIN networks like STAR, PULSE, and NYCE to gain volume among cardholders.
Protecting banks’ choice to enable multiple routing networks on debit networks could lower prices
across the fast-payments market. For example, some studies suggest that merchants could see
interchange fees decrease by $0.10 on average if they were allowed to route through PIN networks

instead of through Visa and almost 70% of interchange savings are passed on to consumers.

2. Impose Compliance Costs on Visa (Including New Debit Card Issuance)

Once Visa’s limitations on debit cards no longer apply, restoring competition to the debit
market would also require removing barriers to entry so other networks also have a chance to
compete.®! Enabling multiple debit networks on a card involves significant expenses: the Federal
Reserve Bank of Australia estimates that enabling multiple networks can cost upwards of a million
a year.%? In addition to compliance burdens, banks also face fixed costs to replace physical debit
cards: enabling new networks on debit cards requires manufacturing a new card,® and with around
925 million Visa-issued debit cards in circulation,® re-issuance comes at a steep cost. In 2006,
after Visa and Mastercard’s transition into the public markets, many banks delayed rolling out
debit cards with new front-of-card network branding, largely due to the cost of distributing new

% Complaint at 69 (“limiting, by contract or other means, the number of back-of-card networks on Visa-branded
cards”).

60 Average Debit Card Interchange Fee, supra note 35.; Robert J. Shapiro, The Costs and Benefits of Half a Loaf: The
Economic Effects of Recent Regulation of Debit Card Interchange Fees (October 1, 2013),
https://papers.ssrn.com/sol3/papers.cfm?abstract id=2541728 (last visited May 20, 2025).

! New cards could also be a chance to add additional choice-enhancing remedies, like ensuring that debit card
prominently feature the logos of all networks they carry so that consumers know they can choose between multiple
options.

2 Dual-network debit cards and least-cost routing, REV. RETAIL PAYMENTS REG. (2021); Michelle W. Bowman,
Statement on Final Amendments to Regulation Il to Clarify the Prohibition on Network Exclusivity, FED. RES. SYS.
(Oct. 3, 2022), https://www.federalreserve.gov/newsevents/pressreleases/bowman-statement-20221003.htm. (The
compliance cost then, to multihome and enable multiple debit networks, is relatively small for large banks, but could
be prohibitive for smaller banks. See here an example: In 2023, when the Federal Reserve tried to require debit card
issuers to enable at least two payment networks, community banks tended to oppose having to support two independent
debit networks due to the cost of compliance.).

3 Fed announces Regulation II final rule, NAT’L ASS’N FEDERALLY-INSURED CREDIT UNIONS (October 4, 2022),
https://www.nafcu.org/newsroom/fed-announces-regulation-ii-final-rule; Federal Reserve Board Finalizes Updates
to the Board’s Rule Concerning Debit Card Transactions, FED. RES. Sys. (Oct. 3, 2022),
https://www.federalreserve.gov/newsevents/pressreleases/bereg20221003a.htm.; Caitlin  Mullen, Debit Network
Players Gear Up for July, PAYMENTS DIVE (May 26, 2023), https://www.paymentsdive.com/news/debit-network-
players-gear-up-for-july-federal-reserve-routing-clarification-payments/651353/.

64 Visa Debit Card Count, by Quarter 20082023, STATISTA (2025),
https://www.statista.com/statistics/624320/number-of-visa-debit-cards-globally-usa/.
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cards to every customer.% Today, issuing new cards comes at an even greater expense, especially
now that most debit cards contain chips crucial for transaction processing and identity verification.
In particular, the cost of chip inputs like semiconductors might increase the unit costs of new
cards.®® Requiring issuers to reissue chip cards as part of the Durbin Amendment’s routing
requirement might lead to significant operational burdens, particularly given the cost of inputs like
semiconductors.

Friction in issuing new debit cards could blunt the impact of an antitrust remedy that should
expand routing options. Since one of the four core goals of this remedy involves denying the
monopolist its gains from unlawful behavior, Visa should cover the cost of debit card replacement.

B. Merchants and Acquirer Banks

Through Visa’s rack rates, volume-based fees, cliff pricing, and routing agreements, Visa
deters merchants from routing transactions through alternative payment networks. To combat this,
we propose three solutions to bridge Visa’s moat around merchants, as detailed below.

1. Enjoining Visa’s Practices That Effectively Create Loyalty Rebates
2. Linear Debit Pricing
3. Structural Separation of Visa’s Credit and Debit Businesses
1. Enjoining Visa’s Practices That Effectively Create Loyalty Rebates

Loyalty rebates, as outlined above, can disproportionately impact multi-sided platform markets
like the payments industry. By limiting the contestable share of demand that rivals can compete
for, loyalty rebates prevent entrants from reaching the necessary volume to sustain competitive
pricing. Industries with high fixed costs and significant early scale advantages face particularly
severe foreclosure effects, as dominant firms can leverage loyalty rebates to lock in market share
before rivals achieve the necessary scale to compete. Hence, we agree with the DOJ’s suggested
remedy to enjoin Visa’s contracts that reference rivals.®” Enjoining these contracts including rack
rates, volume-based fees, cliff pricing, and routing agreements, will end Visa’s loyalty rebates.

2. Linear Debit Routing Pricing

Behavioral remedies, such as banning rack rates, volume-based fees, cliff pricing, and routing
agreements, come with enforcement challenges because they require continuous monitoring from

%5 Complaint at 17 (“Issuers rarely change their front-of-card network due, in part, to significant switching costs, such
as the costs of re-issuing new debit cards to accountholders.”).

% Andrew P. Scott, Credit Card Swipe Fees and Routing Restrictions, CONG. RESEARCH SERV., R48216 (2024),
https://www.congress.gov/crs-product/R48216.; Letter from Joint Trade Associations to Board of Governors of the
Fed. Reserve Sys. (February 1, 2022), https://www.aba.com/-/media/documents/comment-letter/joint-trades-
comment-2021-fed-reg-ii-paperwork-reduction-act-rfi-02012022.pdf.

7 Complaint at 69 (“referencing rivals for Visa debit transactions, implicitly or explicitly, in Visa’s contracts”).
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the court.®® Visa can introduce new fees that function as loyalty rebates. If constant oversight of
Visa’s fee schedule creates undue burden, the court should consider mandating linear pricing for
debit routing.

Linear pricing refers to a scheme where “the price of a combination of purchases from a firm,
whether of one or more products, is equal to the sum of the prices of the component parts.”® In
other words, a firm will pay the same unit price on every transaction routed through Visa — no
flat fees or discounts for meeting a volume threshold.”® In Visa’s case, enforcing linear debit
pricing may offer a more practical solution than tracking a complex array of non-linear pricing
schemes.”! A key merit of linear pricing lies in its administrative simplicity—the court avoids
setting specific prices or directly regulating rates, and Visa can choose any price it wants. Instead,
the court mandates the shape of pricing across the debit market, ensuring a level playing field

without too much intervention.”?

Courts routinely shape pricing structures in regulated industries to promote competition. In
Collins Inkjet Corp. v. Eastman Kodak Co., for example, the court addressed Kodak’s practice of
conditioning favorable pricing for refurbished Versamark printheads on the use of Kodak’s own
inks, effectively penalizing customers who chose alternative suppliers.”> The court prohibited
Kodak from engaging in discriminatory pricing based on ink brand, reflecting a broader regulatory
interest in preventing pricing practices that distort competition.”

However, linear pricing risks functioning as a blunt weapon. On one hand, it would eliminate
Visa’s system of fees and discounts, thus ending Visa’s ability to practice second and third degree
price discrimination and boosting consumer welfare.”” However, non-linear pricing can also
enhance welfare under certain conditions, and a blanket mandate for linear pricing would forgo
those potential benefits.” More worryingly, poorly designed price regulations in general can
distort payment networks by creating regressive cross-subsidies, where low-income consumers
effectively subsidize rewards for wealthier users.”’

% John McGinnis and Grace Stippich, A Remedy-Centered Approach to Antitrust, 100 NOTRE DAME L. J. 151
(December 2, 2024); Ariel Ezrachi and Wei Han, Merger Remedies—the Chinese Experience, 3 J. ANTITRUST
ENFORCEMENT 169, 169-91 (2015).

% Mark Armstrong and John Vickers, Competitive Non-Linear Pricing and Bundling, 77 REV. ECON. STUD. 30-60
(2010).

.

" Hovenkamp, supra note 47.

72 Hovenkamp, supra note 47.

3 Collins Inkjet Corp. v. Eastman Kodak Co., 781 F.3d 264 (6th Cir. 2015).

74 (Conditional Dismissal Order at 1, Collins Inkjet Corp. v. Eastman Kodak Co., No. 1:13-cv-00664 (S.D. Ohio Oct.
22,2015) (ECF No. 135)).

75 Einer Elhauge and Barry Nalebuff, The Welfare Effects of Metering Ties, 33 J. L. ECON. & ORG. 68-104 (2017).

76 Armstrong and Vickers, supra note 6.

77 Wang, supra note 52.
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Given this uncertainty about how non-linear pricing might impact the fast-payments
ecosystem, we suggest mandating linear debit routing pricing only if the administrative burden of
monitoring Visa’s fees for loyalty-rebate creation outweighs the potential harm of this structural
change in pricing. Furthermore, this remedy should remain in effect only temporarily, providing a
transitional framework.

Finally, if courts mandate linear debit pricing, they must pair it with other remedies such as
measures that encourage banks to enable back-of-card networks. Rival payment networks must
step in to counteract any merchant welfare losses resulting from the disappearance of Visa’s
discounts.”® This competition between substitutes will put downward pressure on prices.”’

3. Structural Separation of Visa’s Credit and Debit Businesses

Visa frequently bundles its debit and credit services: for example, it offers merchants discounts
on credit processing fees if a merchant routes more debit transactions through Visa.® This sort of
“mixed-bundling” between debit and credit could neutralize the effects of linear pricing and any
ban on Visa’s debit loyalty rebates.®! Many merchants accept both credit and debit payments,
leaving merchants sensitive to Visa’s prices for both services.®? For instance, if courts mandate
linear pricing for debit, Visa could still tie credit discounts to a merchant’s debit volume,
effectively re-introducing loyalty rebates through cross-product incentives. To block Visa from
leveraging its credit dominance to reinforce its debit monopoly, we agree with the DOJ’s
recommendation that courts enjoin Visa’s bundling its credit and debit services.®* Furthermore, to
prevent future possible bundling and tying—whether through pricing or infrastructure—we
recommend the structural separation of Visa’s debit and credit businesses.

78 Although Visa’s “discounts” offered to merchants if they meet a certain volume threshold are probably still inflated
compared to the competitive price merchants would have paid but for Visa’s monopoly.

7 Jonathan B. Baker and Timothy F. Bresnahan, The Gains from Merger or Collusion in Product-Differentiated
Industries, 33 J. INDUS. ECON. 33 42744 (1985).

80 Complaint at 29 (“Visa sometimes uses credit interchange discounts to win debit routing.”) (For another historical
example of Visa exploiting its power in both the debit and credit markets to raise prices, see In re Visa
Check/MasterMoney. In this case, merchants challenged Visa and MasterCard's “Honor All Cards” rule—requiring
merchants accepting their credit cards to also accept their debit cards. The plaintiffs argued that this practice
constituted illegal tying, coercing merchants into less favorable debit card terms. The litigation resulted in a settlement
exceeding $3 billion and forced Visa and MasterCard to decouple credit and debit card acceptance requirements.).

8 Michael A. Salinger, Tying and Bundling in a Nearly Contestable Market (May 2011),
https://www.ftc.gov/system/files/attachments/bureau-economics-seminar-series-calendar-
archive/111027salingerseminar.pdf (last visited May 20, 2025) (Mixed-bundling describes a situation where a firm
sells two products both separately and together.).

82 Fumiko Hayashi, Cash or Debit Cards? Payment Acceptance Costs for Merchants, ECON. REV. (FED. RESERVE
BANK OF KANSAS CITY) (August 5, 2021).

8 Complaint at 69 (“bundling credit services or credit incentives with debit network services or debit volume”).
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A firm with significant market share in one area—for instance, credit—can bundle services in
ways to suppress competition in adjacent markets.®* Although the Durbin Amendment imposes
routing choice requirements on debit, Visa exploits its dominance in the credit market, where no
such mandate exists, to entrench its position in debit.?> As the OECD cautions, “a regulated firm
which operates in both a non-competitive activity and a competitive complementary activity may
also have an incentive to restrict competition in the complementary activity.”%® Bundled discounts
can reduce competition when they take a predatory form: for example, if Visa offers credit
discounts to crowd out rivals and increase its market share in the debit market.?” Bundling raises
competitors’ costs by forcing them to cut prices to match Visa’s offer—an unsustainable strategy
that deters new entrants.®

Several options exist for the structural separation of business units currently under one firm.%
In Visa’s case, legal separation of its debit and credit operations under shared ownership, along
with incentive-aligned governance constraints, offers a solution to curb cross-market bundling.”’
For Visa, this entails accounting separation and managerial firewalls between the debit and credit
business lines, along with independent compliance mechanisms and governance boards. For
structural separation to restore competition, enforcement mechanisms (a technical committee, for
example) and credible internal incentives must support it (by “internal incentives,” we refer to the
profit motives of Visa’s debit and credit businesses). Even with structural separation, both Visa’s
debit and credit businesses will still aim to maximize profits for the parent company. As such, this
remedy imposes clear conditions on Visa’s credit and debit businesses, blocking any
anticompetitive coordination—especially arm’s-length pricing (requiring related business units to
set prices as if they act as independent, third-party entities), non-discrimination in access to risk
tools, and transparency in routing enablement.’! These conditions reflect lessons from the BT—
Openreach separation in the UK, where even functional separation failed without clear
accountability mechanisms.®?

8 J. PADILLA, ELGAR ENCYCLOPEDIA ON THE ECONOMICS OF COMPETITION, REGULATION, AND ANTITRUST 23641
(2024).

8 Retailers Say Credit Card Routing Legislation Would Ease Longstanding Barriers to Competition, NAT’L RETAIL
FED. (July 27, 2022), https://nrf.com/media-center/press-releases/retailers-say-credit-card-routing-legislation-would-
ease-longstanding.

8 OECD, Structural Separation in Regulated Industries: Report on Implementing the OECD Recommendation (2017),
https://doi.org/10.1787/0a02{f29-en.

87 Jean Tirole, The Analysis of Tying Cases: A Primer, 1 COMPETITION POL’Y INT’L 1-25 (2005) (Tirole’s argument
about predatory strategies is in an article about tying, but the logic also applies to bundling.).

88 B. Nalebuff, Bundling as an Entry Barrier, 119 Q.J. ECON. 159-87 (2004).

8 OECD, supra note 86.

% Martin E. Cave, Six Degrees of Separation Operational Separation as a Remedy in European Telecommunications
Regulation, 64 DIGIWORLD ECON. J. 89 (2006).
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If these conditions fail to restore competition, or if monitoring Visa’s internal separation proves
too burdensome, we recommend a total divestiture of Visa’s debit business: two separate
companies will run Visa’s credit and debit operations.”® Effective divestiture requires
“contribut[ing] to the new entity all elements... necessary for the proper functioning” of the
product.®* Similarly, a Visa debit spinoff must inherit all essential systems—in routing, fraud
detection, tokenization, and authentication—necessary for independent operation.

C. Consumers

Finally, Visa has foreclosed rivals’ ability to gain traction with consumers by restricting fintech
firms that offer alternative fast-payment methods not reliant on debit cards. Much of competition
in fast payments involves rivalry between payment methods—debit versus credit, or debit versus
fintech. As such, this section focuses on restoring competition by ensuring Visa’s rivals,
particularly fintech firms, can challenge Visa’s market dominance.

1. Ban Contracts Disincentivizing Entry of Payment Alternatives

Visa’s ubiquity—especially in “card-not-present” e-commerce—disincentivizes entrants from
investing in alternative payment infrastructure. Furthermore, fintech firms also avoid
experimenting with debit-alternatives like ACH and RTP, knowing they risk punitive fees or risk
losing Visa as a partner—along with access to Visa’s critical, non-contestable share of
transactions.

Therefore, the remedy here should involve prohibiting Visa from entering into or enforcing
contracts that (1) mandate debit routing exclusivity, (2) condition pricing on avoidance of
ACH/FedNow/RTP, (3) restrict platform partners from promoting, incentivizing, or developing
non-Visa payment functions, or (4) provide compensation for a competitor to not innovate. This
would include banning: “routing mandates” that guarantee Visa a certain market share®; “rack
rates” that punish multihoming or non-Visa transactions;*® information-sharing clauses that restrict
wallet design (i.e., requiring QR codes for ACH usage);’” and prohibitions on consumer incentives

tied to non-Visa payment methods.

When platform providers like PayPal or Square can experiment with alternative routing,
downstream competition intensifies. For instance, in Europe, the rollout of the PSD2 directive—

3 Howard A. Shelanski & J. Gregory Sidak, Antitrust Divestiture in Network Industries, 68 THE UNIVERSITY OF
CHICAGO LAW REVIEW 1 (2001).

% Fiona Scott Morton et al., Judicial Remedies to Restore Competition in the Market for General Search (October
2024) (unpublished manuscript) (on file with the Tobin Center for Economic Policy).

%5 Complaint at 8 (“Visa leverages its control over non-contestable transactions and extracts routing deals that limit
competition for contestable transactions”).

% Complaint at 8.

97 Complaint at 46 (“Visa mandated information sharing so that it could monitor PayPal’s product success and to this
day restricts PayPal’s in-store ACH funding transactions to a QR code model whereby a consumer must scan a
merchant’s QR code before connecting to PayPal to complete a transaction”).
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mandating open banking APIs and prohibiting exclusivity in card schemes—corresponded with
increased use of A2A payments and reduced interchange fees across several member states.”®
These reforms helped accelerate fintech entry and enabled consumer-facing firms to integrate fast
payments into retail platforms at scale.

In practice, enforcing this remedy would create numerous opportunities for payment
innovation: PayPal can launch an ACH-first in-store payment method without punitive pricing.
Apple can offer promotions for linking checking accounts. Square can route FedNow transactions
at the point-of-sale (POS), encouraging multihoming by allowing merchants and consumers to
choose fast-payment platforms according to speed, cost, and preference—rather than contractual
restrictions.

D. Token Interoperability

Interoperability enables different payment companies and financial institutions to seamlessly
exchange information and money regardless of the infrastructure supporting the payer or the
payee.” Greater volume could flow across all sides of the platform through interoperability—
heightening the impact of all previous remedies. For this reason, we end with a proposal to mandate
“token interoperability.” In particular, we argue that tokens—a key security layer for Visa—should
not lock out competitors: no single firm should control the infrastructure for generating or
detokenizing tokens.

According to Stripe, in 2022, 40% of cardholders replaced their cards as a result of the card
expiring, getting lost, or being compromised by fraud.!?’ Thus, innovation in fraud prevention is
important. Interoperability is critical in the fraud prevention part of debit transactions because it
does not make sense for multiple firms to offer the same method of fraud prevention, duplicating
their infrastructure. Instead, innovative fintech firms need to be able to integrate their fraud
prevention technologies with existing debit rails and existing fraud prevention infrastructure. In
particular, we discuss how interoperability with regards to tokens will have competitive benefits.

Historically, fraud prevention in debit networks required cardholders’ signatures or PIN-based
authentication. Visa, a “signature debit” network, authenticates transactions using a dual-message
system: the first message requests authorization from the issuing bank, and the second clears and
settles the payment. By contrast, many PIN debit networks like STAR or NYCE use single-
message systems, where authorization and clearing occur simultaneously. In the past, they required
a PIN at the point-of-sale (POS) to verify the transaction, but many of these regional debit networks
now come with PIN-less capabilities. If a merchant wants to route a CNP (card-not-present)
transaction from one of Visa’s cards on a regional debit network to save on payment processing

8 Dirk A. Zetzsche, Douglas W. Arner & Ross P. Buckley, Decentralized Finance (DeFi), 6 J. FIN. REG. 172 (2020).
9 Mike Gallaher, Chad Harper & Barbara Kotschwar, Let's Talk About How We Talk About Interoperability, VISA
(May 2021), https://usa.visa.com/dam/VCOM)/global/ms/documents/veei-lets-talk-about-interoperability.pdf.

100 Stripe’s Use of Network Tokens and Card Account Updater Increases Authorization Rates, STRIPE (February 23,
2023), https://stripe.com/newsroom/news/network-tokens-card-account-updater.
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fees, they can now re-route to any one of the “secondary” or “back-of-card” networks the Durbin
Amendment mandates that issuers include.!!

As mentioned above, signature debit transactions can only process over Visa and Mastercard’s
rails, limiting competition. In contrast, PIN debit networks (e.g., STAR, Accel, NYCE, Pulse)
allow for more competitive pricing. Visa, however, uses network tokenization—as the DOJ
complaint defines it, an exclusive “encryption technology used to facilitate some Visa-branded
debit card transactions initiated online, in a mobile app, or with a digital wallet”—to maintain its
edge over alternative debit networks. Tokenization refers to a process that replaces a card’s
primary account number (PAN)—the 16-digit number on the plastic card—and other sensitive
card details with a unique, non-sensitive identifier, or “token” that the card network assigns to the
account. Visa’s “network tokens” (Visa’s VTS (Visa Token Service)'? or Mastercard’s Digital
Enablement Services)!? encrypt card data according to specific transactional context (PAN,
device/channel, merchant), adding another layer of security to existing “acquirer-level tokens”
(Adyen’s tokenization services!% or Fiserv’s Transarmor!%, for example), protecting card data at
the merchant level.

Beyond reducing fraud, network tokenization helps merchants unlock a host of benefits that
streamline the transaction process, including card-on-file updating: using network tokens on file,
merchants can still run transactions against cardholders’ bank accounts even with a card unusable
due to fraud. Fewer cards decline as a result. Moreover, Visa charges lower assessment fees on
network-tokenized transactions (as opposed to non-tokenized transactions) that run on their rails—
further strengthening the incentive for merchants to route through Visa!%,

Visa uses tokenization to inhibit merchant routing choice by withholding critical security
information from rival networks. Detokenizing a network token requires two authentication
checks: confirmation of the cryptogram and the domain/channel validation. Issuing banks will not
authorize a transaction before receiving these checks from the network processing the
transaction. %’

When an alternative debit network—such as STAR or NY CE—attempts to process a tokenized
card-not-present (CNP) transaction, Visa may release the PAN but refuses to confirm the

101 Carter, supra note 18.

192 Visa Token Service, VISA, https://usa.visa.com/products/visa-token-service.html.

13 Mastercard Digital Enablement Service (MDES), MASTERCARD, https://developer.mastercard.com/product/mdes/.
104 Payment tokenization guide, ADYEN, https://www.adyen.com/knowledge-hub/payment-tokenization-guidetthow.
105 Data protection helps keep your payments secure, FISERV,
https://merchants.fiserv.com/content/dam/s7/firstdata/us/en/cmm/experiences/Trans Armor.pdf

106 John Drechny, Tokens, Tokens FEverywhere, MERCHANT ADVISORY GROUP (August 15, 2022),
https://www.merchantadvisorygroup.org/news/mag-insights/article/2022/08/15/tokens-tokens-everywhere.

107 Letter from National Retail Federation to Board of Governors of the Federal Reserve System (August 11, 2021)
(on file with the Federal Reserve), https://www.federalreserve.gov/SECRS/2022/February/20220215/R-1748/R-
1748 081121 140720 431511151233 _1.pdf (last visited May 20, 2025).
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associated security checks. Without cryptographic validation, the issuer rejects the transaction,
resulting in the same practical effect as Mastercard’s previous policy: merchants can only route
tokenized transactions through Visa!®. In a world with frictionless least-cost routing for CNP
debit, significant volume would shift from Visa’s high-cost rails to more efficient, lower-fee
networks like Accel, STAR, and NYCE.

As such, drawing on the FTC’s 2023 consent order against Mastercard, the DOJ should
mandate token portability across networks. Visa must allow any certified debit network to
detokenize a Visa-issued token and access the associated PAN, and must also provide merchants
with necessary cryptogram and domain validation results, or attest to their validity, so that the
issuer can authorize the transaction. Most importantly, the DOJ ought to prohibit Visa from
conditioning access to token validation on routing exclusivity. Any refusal to interoperate on equal
terms constitutes de facto foreclosure and violates the principles of competitive debit routing.

This conduct mirrors the Federal Trade Commission’s 2023 enforcement action against
Mastercard. There, the FTC found that Mastercard’s tokenization policies violated Section
920(b)(1)(B) of the Electronic Fund Transfer Act (“EFTA”), its provisions (Durbin Amendment),
and its implementing regulation, 12 C.F.R. § 235.7(b), which explicitly prohibits networks from
“inhibiting a merchant’s ability to choose which of the networks... is used to process a
transaction.”!? As alleged in the complaint, Mastercard’s refusal to detokenize PANSs for routing
over unaffiliated networks in e-wallet transactions (e.g., Apple Pay, Google Pay) “left merchants
with no choice at all” and “frustrate[d] Congress’s policy that merchants... should be able to
choose among processing alternatives.”!'” Now, Mastercard must detokenize and furnish PANs
upon request to “Authorized Persons” and may not condition detokenization on routing over its
own network. While the FTC ultimately stopped short of mandating Mastercard to furnish
cryptogram or domain control validation data, multiple comment letters submitted during the
consent order’s public review—most notably from Fiserv, FMI, and the Merchant Advisory Group
(MAG)—argued that without these validations, routing remains illusory. “If Mastercard does not
provide this information,” noted Fiserv, “issuers would reject those transactions outright” or

approval rates would decline significantly relative to identical Mastercard-routed transactions.!'!!

Similar concerns apply to Visa. Visa’s withholding of validation outcomes—such as
cryptogram verification, domain/channel validation, and other de-encryption keys—while
providing the PAN, preserves the appearance of compliance while nullifying the intended effects
of the Durbin Amendment in facilitating choices for which networks merchants route transactions

108 Id.

109 Letter from the Fed. Trade Comm’n to Commenters Regarding Mastercard Debit Routing Restrictions (May 30,
2023) (on file with the Fed. Trade Comm’n).

10 74,

T etter from NRF, supra note 85.
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over. The FTC’s theory of harm in Mastercard applies squarely here: when a debit network inhibits
routing, tokenization serves not as a neutral security feature but a strategic bottleneck.!!?

E. Technical Committee

To regulate both the interoperable token infrastructure and enforce the aforementioned
conditions that govern Visa’s structurally separate credit and debit businesses, we propose that
regulators and experts from across the payments ecosystem form a technical committee.

A technical committee should monitor compliance with judicial remedies, ensuring that Visa
cannot exploit regulatory gaps or engage in malicious behavior as the fast-payments industry
recovers. Empowering Visa and other debit networks to self-regulate invites conflicts of interest,
as Visa’s incentives to minimize contestability in the debit market remain the same.!!? Instead, the
regulator could empower a technical committee to conduct regular audits and assess Visa’s
adherence to remedial measures. In the event that Visa repeatedly fails to comply, the technical
committee can hold Visa in contempt of court, grounds for more extreme structural remedies.
Every four years, the technical committee can also reassess competition in the debit market.
Behavioral remedies, in particular, might warrant a five-year limitation to reflect the rapid pace of
technological change and the potential for market correction.

IV. Conclusion

We have discussed a range of remedies, including behavioral measures like bans on exclusivity
agreements and bundling arrangements, as well as structural options like divestiture of Visa’s debit
business or compulsory open-sourcing of tokenization technologies. Behavioral remedies, like
bans on exclusivity agreements and tying arrangements, address the root of Visa’s anticompetitive
conduct and should come first. Structural options—divestiture of the debit business or token
interoperability—require a clear causal link to market power and warrant careful consideration by
a technical committee. Rigorous third-party audits and strict penalties can reinforce compliance,
reducing the risk of Visa regaining dominance through contractual loopholes or technical barriers.
Together, these measures offer a pragmatic approach to restoring competition in the fast-payments
market, denying Visa the opportunity to reconstitute its dominance through contractual maneuvers
or technical bottlenecks.

112 Complaint, at 23 (“Card-not-present transactions may be effectively non-contestable if they are tokenized, an
encryption technology used to facilitate some Visa-branded debit card transactions initiated online, in a mobile app,
or with a digital wallet.”).

113 Fiona M. Scott Morton et al., Equitable Interoperability: The “Supertool” of Digital Platform Governance, 40
YALEJ. ONREG. 1013 (2023).
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