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Original post here.

The Bundesbank, the German central bank, will continue to participate in the European
Central Bank’s Public Sector Purchase Program (PSPP) after the German finance
minister and parliament declared that the Bundesbank’s participation was allowable
under EU guidelines.

This is the latest episode in a legal battle that has seen Germany’s Federal Constitutional
Court (the “Court”) pitted against the European Central Bank (ECB). The Court fulfils a
judicial review function similar to the U.S. Supreme Court.

The Court initially issued several preliminary inquiries for review to the Court of Justice
of the European Union (CJEU) in 2017. The German Court argued that the PSPP
purchases constituted monetary financing of ECB member state budgets, overstepped
the monetary policy mandate of the ECB, and created “a potential encroachment upon
the Member States’ competences and sovereignty in budget matters.” The CJEU ruled in
December 2018 that the program did not overstep the ECB’s monetary policy mandate.

But the German Court returned to the issue in May 2020. It delivered a

landmark ruling that disregarded the CJEU’s previous judgment, arguing that the ECB’s
actions qualified as ultra vires, or done beyond one’s legal power or authority. The Court
also argued the CJEU’s decision violated the principle of proportionality, which states
that any action by EU institutions (including the ECB) “shall not exceed what is
necessary to achieve the objectives of the Treaties” among sovereign European nations
(see here, pp. 18).

It should be noted that the Court explicitly stated that its ruling in May 2020 did not
concern any COVID-19-related financial assistance measures.

In the May ruling, the Court cited a number of economic effects of the PSPP that it said
the European Central Bank and court had failed to consider. These were:

The bond-buying allowed member states to obtain cheaper financing than they
otherwise would be able to.

The size and duration of the program created proportionality concerns, even if the initial
terms may have been proportionate.

The purchase of “high-risk” government bonds by the ECB improved the financial
condition of the banks selling these and improved their credit rating.
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As the PSPP lowered interest rates, it could have allowed companies that were not viable
to continue operating, raising moral hazard concerns.

The Court did not express a view on whether the PSPP constituted monetary financing,
which is prohibited by Article 123 of the TFEU (see here, pp. 99).

While the Court, as a German judicial body, has no authority over the ECB or other
member states, the May ruling meant that the Bundesbank would not be allowed to
participate in the PSPP. The PSPP is by far the largest of the ECB’s asset purchase
programs and the Bundesbank is the largest participant, per the capital subscription
guidelines for the ECB. Purchases consist of bonds issued by governments, euro-area
international organizations, and multilateral development banks.

To address these concerns, the Court requested that the ECB conduct a “proportionality
assessment.” The ECB had three months to conduct this assessment, and the Court
threatened to block the Bundesbank from participating in the program if it was not done
within three months.

In response, the ECB released several unpublished documents and meeting minutes to
the German government that highlighted the debate amongst ECB members of the
economic effects of the asset purchases (see here). In late June, the German finance
minister and parliament declared that the assessment delivered by the ECB met the
requirements outlined in the Court’s ruling, which allows the Bundesbank to continue
purchasing bonds.

Bundesbank President Jans Weidmann tacitly sided with the German Court. Over the
past nine years, he has consistently spoken against the ECB’s unconventional policies
(see here). It is currently unclear if the Bundesbank will issue a formal statement on this
decision or just let the deadline on August 5 pass, since the Bundesbank has not
generally supported the ECB’s unconventional programs in the past. Regardless,
individuals close to the matter have stated that the central bank would “take its lead”
from the German government and finance minister (see here).

In response to the COVID-19 crisis, the ECB has dramatically increased the scale of its
asset purchases, primarily through the PSPP, as well as through the new temporary
pandemic emergency purchase programme (PEPP). For more information on PEPP, see
this YPFS blog post. From February 2020 to March 2020 the amount of securities
purchased under the PSPP increased from €14.1 billion to €37.3 billion. See Figures 1
and 2 below for a breakdown of the ECB’s standing asset purchase facilities.

YALE PROGRAM ON FINANCIAL STABILITY | 124


https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:12012E/TXT&from=EN
https://www.ecb.europa.eu/ecb/orga/capital/html/index.en.html
https://www.ecb.europa.eu/ecb/orga/capital/html/index.en.html
https://www.ecb.europa.eu/press/accounts/2020/html/ecb.mg200625~fd97330d5f.en.html
https://www.reuters.com/article/us-ecb-policy-germany/ecb-stimulus-plan-meets-court-requirements-german-finance-minister-idUSKBN2401OX
https://www.bundesbank.de/en/press/press-releases/statement-by-bundesbank-president-jens-weidmann-on-the-judgement-of-the-federal-constitutional-court-bundesverfassungsgericht--832414
https://www.ft.com/content/99447f21-46db-465b-8ed0-9a214a898a74
https://www.ft.com/content/99447f21-46db-465b-8ed0-9a214a898a74
https://www.ecb.europa.eu/mopo/implement/pepp/html/index.en.html
https://www.ecb.europa.eu/mopo/implement/pepp/html/index.en.html
https://som.yale.edu/blog/ecb-unveils-pandemic-emergency-purchase-programme?blog=111690

Figure 1: Total ECB Expanded Asset Purchase Programme (EAPP) holdings (EUR
Billions)
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Figure 2: Monthly net PSPP asset purchases (EUR billions)
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The May ruling received some backlash, with a former ECB vice president calling it
“nonsensical.” The far-right Alternative for Germany (AfD) party has

already unveiled pending legal action against the PEPP. Some members of the European
parliament have expressed concern that the challenge could be the first of many by
national governments that seek to question the independence and credibility of the
CJEU and ECB.
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